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PETITION FOR ORDER OF LIQUIDATION FOR EMERGENCY
PHYSICIANS INSURANCE EXCHANGE RISK RETENTION GROUP

Now comes the State of Vermont Department of Financial Regulation (the
“Department”), by its Commissioner Kevin J. Gaffney (the “Commissioner’), pursuant to
8 V.S.A. § 7055(a) and petitions the Court for an Order of Liquidation for Emergency Physicians
Insurance Exchange Risk Retention Group (“EPIX” or the “Company”) in the form filed
herewith and approval of the Plan of Liquidation attached hereto as Exhibit A. As grounds

therefor, the Commissioner states as follows:

Background
1. Jurisdiction and Authority. This Court has exclusive jurisdiction of this action
pursuant to 8 V.S.A. § 7032(e).
2. Petitioner is the Commissioner of the Vermont Department of Financial

Regulation and currently serves as Rehabilitator (“Rehabilitator’”) of EPIX pursuant to the

Court’s Order for Rehabilitation of Emergency Physicians Insurance Exchange Risk Retention

Washington Unit
21-CV-00348



Group entered February 26, 2021. Pursuant to 8 V.S.A. § 7032(a), the Commissioner has sole
authority to commence a delinquency proceeding under Chapter 145 of the Vermont Statutes.

3. Background. Respondent EPIX was originally organized on July 21, 2003 as a
Nevada-domiciled risk retention group to write medical malpractice insurance for emergency
physician groups. The Company operated from a California location as Emergency Physicians
Insurance Company Risk Retention Group. During the first quarter of 2015, the Company’s
name was changed to Emergency Physicians Insurance Exchange Risk Retention Group and it
re-domesticated to Vermont. See 8 V.S.A. 88 6001 and 6002. The Company is therefore a
“domestic insurer” within the meaning of 8 V.S.A. § 7055(a) and 7056. See also 8 V.S.A.

§ 6018 and 7031(13)(H). Affidavit of J. David Leslie, Special Deputy Rehabilitator, filed
herewith, at § 2 (hereinafter, “Leslie Aff., ] __”).

4. Over time, the market softened, and coverage became available from other
carriers on competitive terms. Written premium declined and operations were accordingly
reduced. By late 2019, it because clear that EPIX was experiencing a surge in high severity
claims which generated a consequent reduction in surplus. As of December 31, 2019, the
Company recorded its liability for unpaid claims at the low end of the range provided by its
consulting actuary. The Company entered voluntary run-off in September 2020 and all in-force
policies were cancelled as of September 1, 2020. Following review of the Company’s financial
statements as of December 31, 2020, a report from its consulting actuary concerning unpaid
claim liabilities, discussions with management, and consideration of other materials, the
Commissioner concluded in early 2021 that EPIX was insolvent and that continued transaction
of business would be hazardous financially to policyholders, claimants, and the insurer’s

creditors. Leslie Aff., § 3.



5. On February 18, 2021, with the Company’s consent, the Commissioner filed a
Petition for Order of Rehabilitation of Emergency Physicians Insurance Exchange Risk
Retention Group (“Rehab Petition). The Rehab Petition alleged that EPIX was insolvent and
that continuing operations on the current basis would be hazardous to the Company’s
policyholders, its creditors, and the public generally. The Commissioner accordingly requested
an order appointing him as rehabilitator and authorizing him, among other things, to continue
paying administrative expenses in the ordinary course, and to make immediate reimbursement
payments equivalent to 40% of defense costs and indemnity values (the “Plan of
Rehabilitation). Since there is no guaranty fund protection for risk retention groups (see, infra,
{1 18) and because creditors would do no better from a financial perspective in a straight
liquidation proceeding, the Commissioner recommended a run-off rehabilitation to be followed
by liquidation. Leslie Aff., | 4.

6. On February 26, 2021, the Court entered its Order for Emergency Physicians
Insurance Exchange Risk Retention Group (“Rehab Order”), appointing the Commissioner as
Rehabilitator and authorizing him to implement the Plan of Rehabilitation. Pursuant to the
Rehab Order, the Rehabilitator continued paying all reasonable administrative expenses in full in
the ordinary course of business, adjusting policyholder-level claims and other policy-related
obligations as set forth, reimbursing policyholders for 40% of the costs of defense and indemnity
for such claims, and deferring the remainder. Leslie Aff., 1 5.

7. When the Rehab Order entered on February 26, 2021, EPI1X had fifty-six open
claims, forty-two of which involved active litigation. As of December 31, 2023, forty-seven of
the original open claims had been resolved through judgment, settlement, closure of the

underlying matter (e.g., a disciplinary proceeding), or the issuance of coverage denial letters.



The Rehabilitator also received one new claim (submitted under a “tail coverage”) leaving
twelve open claims as of December 31, 2023. Through that date, the Rehabilitator has received
invoices for defense costs which (after adjustment) totaled $1,742,751.05 while the settlements
and judgments totaled $8,995,909.46. At the 40% initial distribution rate, this produced
payments totaling $4,295,100.42. Leslie Aff., 6.

8. Since December 31, 2023, two claims have been resolved by settlement and a
third has been resolved (pending any appeal) by entry of a defense verdict after trial. Of the nine
remaining open claims, three have trials scheduled in the coming twelve months, one has a trial
date scheduled more than twelve months in the future, and one has received a defense verdict
that is currently awaiting appellate review. Discovery has been completed with regard to most of
the other open claims which are therefore “on hold” pending a trial date. Leslie Aff., q 7.

9. The Rehabilitator initially retained the EP1X claims staff to continue providing, as
vendors, the services they had rendered as employees. However, an insolvent estate cannot offer
long-term employment prospects, so it was anticipated that the Rehabilitator would ultimately
need to engage consultants or other vendors to provide services. In January 2022, the final EP1X
claims staffer gave notice of resignation and the Rehabilitator engaged VCM (Vertical Claims
Management, a division of Cannon Cochrane Management Services, Inc.) to provide certain
third-party administrator services. The transition process was smooth and the current contract
with VCM runs through 2024. Leslie Aff., { 8.

10. The Rehabilitator has held the Company in rehabilitation for nearly three years
because of the flexibility afforded by the rehabilitation process and ability to pay
policyholder-level obligations promptly at the 40% initial distribution rate. Rehabilitation also

minimized the disruption to policyholders and overall estate liabilities (maintaining stability in



claim defense and adjustment likely reduced the total defense and indemnity costs). The
Rehabilitator’s recent status reports have noted, however, that the benefits of continued
rehabilitation are diminishing (e.g. fewer open claims means fewer creditors benefiting from the
ability to make prompt payments) and that the benefits of liquidation (e.g. the ability to secure
recovery of reinsurance receivable and thus an increased distribution percentage) would soon
weigh in favor of converting the proceeding from rehabilitation to liquidation. See, e.g., Fourth
Status Report, 1 17 (filed February 8, 2023). In the most recent status report, the Rehabilitator
advised that due to this shifting balance of interests a petition for liquidation would likely be
filed in early 2024. See Fifth Status Report, § 16 (filed August 18, 2023); Leslie Aff., 1 9.
The Company’s Financial Condition

11. Balance Sheet. A simplified balance sheet reflecting the Company’s financial

condition as of December 31, 2023 is presented below in Table 1.

Table 1 — Simplified EPIX Balance Sheet as of December 31, 2023

ASSETS
Cash & Cash Equivalents $ 2,174,735
Invested Assets 3,699,463
Reinsurance Receivable 2,600,000
Credit for Distributions Made in Rehabilitation 4,295,100
Total Assets $ 12,769,298
LIABILITIES
Priority Class 1 $ 1,181,304
Priority Class 3
Resolved Claims $ 10,737,205
“Best Estimate” of Open Claims 3,900,000

Subtotal (Class 3) $ 15,818,509
12. As of December 31, 2023, EPIX had liquid assets of $5.87 million consisting of
the $2.17 million in cash and cash equivalents and $3.70 million of invested assets consisting of
laddered U.S. Treasury bonds reported at market value. In addition to the liquid assets, the EPIX

estate will be entitled to credit for approximately $4.30 million in reimbursements that have been



paid as of December 31, 2023 on policy level claims pursuant to the Plan of Rehabilitation (see,
infra, 1 23). The reinsurance receivable figure is the Rehabilitator’s estimate based on reserves
at December 31, 2023. Leslie Aff., T 11.

13. To avoid the creation of preferences, payments in rehabilitation must be made in
a manner consistent with the statutory priority classes. See 8 V.S.A. 88 7067 and 7081. With
regard to priority class 1 (administrative expenses), the Petition for Order of Rehabilitation noted
that the Company had accrued $0.9 million in administrative expense and that, on a conservative
basis, total administrative costs to complete run-off and liquidation might total $1.9 million. The
Rehabilitator has drawn down on this reserve as the proceeding has continued and it now stands
at $1.18 million. Leslie Aff., T 12.

14. With regard to priority class 3 (policyholder level claims), “resolved claims” are
those for which a value has been fixed through judgment, settlement, closure of the underlying
matter (e.g., a disciplinary proceeding), or the issuance of coverage denial letters. Because the
“resolved claims” value in Table 1 reflects data as of December 31, 2023, it does not reflect the
January 2024 resolution of additional claims discussed above at § 8). Leslie Aff., { 13.

15. The Rehabilitator has investigated the remaining open claims with the assistance
of his consultant, Patrick McGrath of McGrath Associates Claims & Risk Services, Inc. This
process has permitted Mr. McGrath to form a judgment as to the range of potential EPIX
exposures presented by each claim. Specifically, for each claim, Mr. McGrath has offered his
opinion both as to a “best estimate” of the exposure presented as well as a “pessimistic scenario”
which reflects the adverse end of the expected range of potential exposure. The total of Mr.

McGrath’s “best estimate” projections for undetermined potential class 3 claims is



approximately $3.9 million while the total in a “pessimistic scenario” is approximately $5.1
million. Leslie Aff., §14.
Necessity of Liquidation

16. Liguidation is Necessary. The Commissioner may seek an order converting a

rehabilitation into a liquidation “[w]henever [he] believes further attempts to rehabilitate an
insurer would substantially increase the risk of loss to creditors, policyholders or the public, or
would be futile.” 8 V.S.A. § 7055(a). The Commissioner (as Rehabilitator) has concluded that
both grounds for liquidation — futility and increased risk of loss — presently exist and that it is
therefore appropriate to convert this proceeding from a rehabilitation to a liquidation. Leslie
Aff., 1 15.

17. Further attempts to rehabilitate EPIX would be futile. The Commissioner filed

the Rehab Petition in 2021 because EPIX was insolvent. The purpose of the rehabilitation,
however, was not to return EPIX to solvency but to run off its operations in the most efficient
manner while minimizing the burdens the Company’s insolvency placed on creditors,
policyholders, and the public generally. At this point, with the great majority of EP1X claims
having been resolved, the benefits of remaining in rehabilitation (e.g., flexibility and more rapid
payment of claims) may now be outweighed by the costs (e.g., inability to collect reinsurance

and to increase the distribution percentage.)! Accordingly, the Rehabilitator believes that

! Reinsurance is typically recoverable based on payments made by the ceding carrier. Due to the 40% initial
distribution from EPIX in rehabilitation, however, the Company’s payments do not currently reflect it experience
(i.e. a $1M loss has produced a $400,000 payment). This situation -- an insolvent insurer unable to pay its claims in
full but requiring the full benefit of the reinsurance it had purchased -- is addressed by the insurance laws which
require that, for a reinsurance recoverable to reduce an insurer’s claim obligations, the reinsurance contract must
include an “insolvency clause” which renders the reinsurance payable “on the basis of the claims allowed against the
ceding insurer in the insolvency proceedings” without diminution due to the insolvency. 8 V.S.A. § 3635(a).

Claims are not “allowed” in a rehabilitation proceeding, however, as that concept is specific to liquidation. See, e.g.,
8 V.S.A. § 7082 (Regarding allowance of claims after liquidator’s report to the court of recommended priority class
and value).



continuation of the rehabilitation would be futile and conversion to a liquidation is appropriate.
See 8 V.S.A. § 7055(a). Leslie Aff., T 16.

18. Continuing the rehabilitation poses increased risk of loss to creditors,

policyholders, and the public. The Rehabilitator believes that further attempts to rehabilitate

EPIX would increase the risk of loss to creditors, policyholders, and the public such that
liquidation is necessary. See 8 V.S.A. § 7055(a). Specifically, the Rehabilitator is concerned
that the Company is unable to effectively marshal assets (reinsurance) in rehabilitation creating a
substantial risk of loss to creditors, policyholders, and the public in the form of delayed and
reduced distributions from the estate. Leslie Aff., { 17.
A In addition to allowing for evaluation as to whether EPIX’s insolvency could be
cured, the Rehabilitation Plan was designed to manage the risk of loss to creditors,
policyholders, and the public. Specifically, if the Company could not be returned to
health, the Rehabilitation Plan sought to protect creditors by respecting the priorities that
would apply in a liquidation and seeking equal treatment of similarly-situated claimants.
See 8 V.S.A. 88 7067 (regarding voidable preferences) and 7081 (establishing priority
classes; prohibiting subclasses). The flexible structure of the Rehabilitation Plan was
superior to liquidation in many ways. Most notably, the Rehabilitation Plan allowed
third-party claimants and policyholders to continue resolving disputes in their home
jurisdictions, it avoided the disruption and expense of establishing a claim determination
procedure and moving such disputes to Vermont, and it permitted a partial payment to
claimants in the ordinary course of business. Leslie Aff., { 18.
B. The key to the Rehabilitation Plan was the initial distribution rate under which all

policyholder-level claimants were to receive payment (and bear losses) at an equal rate.



So long as the initial distribution rate was set at an appropriate level, it was possible to
balance the interest of claimants with liquidated/determined claims (these claimants want
prompt payment) and the interest of claimants with unliquidated/undetermined claims
(these claimants want sufficient assets reserved to pay their claims). Cf. 8 V.S.A. § 7083
(requiring such balancing in liquidation proceedings). The initial distribution rate,
however, must be set at a conservative level to avoid the creation of preferences or
subclasses. See 8 V.S.A. 88 7067 (regarding voidable preferences) and 7081 (“No
subclasses shall be established within any class”). The Rehabilitator could not, therefore,
propose an initial distribution rate based on hoped-for collections of contingent and
unquantified assets, including recoveries under the Company’s reinsurance contracts
which may be receivable in liquidation but not rehabilitation. Leslie Aff., T 19.

C. As shown in the 12/31/23 Balance Sheet (Table 1, supra), the Rehabilitator
believes that reinsurance receivable is a material estate asset which, when collected,
would permit a material increase in the distributions on claims allowed in priority class 3.
Continuance of the rehabilitation may, therefore, expose creditors, policyholders, and the
public generally to risk in the form of delayed and reduced distributions from the estate.

Leslie Aff., | 20.

19. No Guaranty Fund Protection. As a risk retention group, insolvency affects EPIX
policyholders more than policyholders of an insurance company. Most policyholders of
insolvent insurance companies are eligible for guaranty fund coverage (e.g. 8 V.S.A. 83611-
3626), but since the Company is a risk retention group, it is prohibited by federal law from

participation in the guaranty fund system. See 8 V.S.A. 86054(a); 15 U.S.C. § 3902(a). In the



absence of guaranty fund coverage, EPIX assets are the sole source of recovery on policyholder-

level claims.

20. Because EPIX’s insolvency does not trigger guaranty fund obligations, there is no
need to submit a proposal for the distribution of assets to guaranty associations pursuant to

8 V.S.A. §7073.
Proposed Plan of Liquidation

21. In light of the Company’s condition and the fact that most of its operation has
been run off in rehabilitation, the Commissioner anticipates that the liquidation of EPIX can be a
relatively brief with material distribution being made very early in the process. This will
effectively carry forward the successful rehabilitation payment structure and permit estate
creditors to promptly benefit from the conversion from rehabilitation to liquidation. The Plan of

Liquidation, attached as Exhibit A, is designed to accomplish these objectives.

22. Pursuant to the Plan of Liquidation, the liquidator would issue notice in the
manner specified by statute and set a claim filing deadline not less than six months after entry of
the liquidation order. See 8 V.S.A. 8 7061. Policyholders will remain, as they have been
throughout rehabilitation, responsible for defending their claims and paying all claims and
defense costs. As proofs of claim are received, the liquidator would review them and make
determinations as to priority.> See 8 V.S.A. 8§ 7074 (filing of claims with liquidator and
establishment of deadline); 7075 (proof of claim); and 7081 (defining priority classes). Estate
assets are unlikely to permit full payment of class 3 claims. Accordingly, if the liquidator

concludes that a claim falls in priority classes 4 through 10, he would typically issue a

2 A proposed Proof of Claim form and Notice of Liquidation are attached to the Plan of Liquidation.

10



determination as to priority classification only. See 8. V.S.A. § 7081 (“Every claim in each class
shall be paid in full... before the members of the next class receive any payment...”). Claimants
receiving notices of determination assigning their claims to subordinate priority classes would

have the standard statutory rights to request reconsideration and to file objections with the Court.

See 8 V.S.A. § 7078; Leslie Aff., | 21.

23. The standard liquidation practice would involve a stay of proceedings involving
claims defended by EPIX for a period of sixty days from the date of the entry of the order for
liquidation. See 8 V.S.A. § 7033(a)(6) and (a)(11). Such time is ordinarily necessary for the
orderly transition of the defense of claims. EPIX insureds, however, assumed responsibility for
the defense of claims filed against them when the Company was placed in rehabilitation. Since
this transition has already occurred, the shift from rehabilitation to liquidation does not require a

stay of proceedings in this instance. Leslie Aff., § 22.

24, The standard liquidation practice would also involve a substantial delay between
entry of a liquidation order and any motion for an interim distribution pursuant to 8 V.S.A.
§ 7083. This is because, in most insolvencies, a significant period of time is required to marshal
assets, identify all potential claims, investigate them, and develop a firm understanding of how
claims are developing and how much can be distributed without the risk of creating preferences
(i.e. paying some creditors in a priority class more than others). In this instance, however, the
Company’s liabilities are reasonably understood -- EP1X has had no in-force policies since
September 1, 2020, has been in rehabilitation since February 26, 2021, and the universe of
claims is largely settled. Asset collection should also proceed quickly once claims are
determined in liquidation. The Commissioner therefore anticipates that it will be possible to

immediately request authority for an interim distribution and expects that the request will be

11



made for a rate substantially greater than the 40% currently approved in rehabilitation. For
example, the Rehabilitator’s analysis suggests that a 56% interim distribution on claims falling in
priority class 3 would be possible using the conservative assumptions that only current liquid
assets are available and claims develop in line with the “pessimistic scenario”. Further, an
ultimate distribution of 70% or more would be probable if current financial projections (e.g.

reinsurance collections, claim reserves, and administrative expenses) bear out. Leslie Aff., { 23.

25. No purpose would be served by requesting authority to make such a distribution
at this point since there are no allowed claims on which a distribution might be made. The
Liquidation Plan therefore contemplates that a request for authority to make a distribution would
be submitted at the same time as the first report of claims. The Commissioner anticipates that
such a filing could be made within 90 days after entry of the liquidation order. The financial
condition of the Company would then be monitored and requests for increased distribution

percentages submitted when it appears reasonable and prudent. Leslie Aff., { 24.

26. Proposed Order of Liguidation. As discussed above, the Rehabilitator believes

grounds exist for entry of an order of liquidation. The Rehabilitator therefore requests entry of
such an order and files herewith a proposed form of order appointing him as liquidator, vesting
him with the authority provided for by statute, and directing implementation of the Plan of
Liquidation.

WHEREFORE, the Rehabilitator requests that this Court enter an order in the form filed

herewith:

A. Finding that, pursuant to 8 V.S.A. § 7055, further attempts to rehabilitate EP1X
would be futile and would substantially increase the risk of loss to creditors,
policyholders, or the public;

12



B. Appointing the Commissioner of the Department of Financial Regulation and his

successors in office as liquidator of EPIX pursuant to 8 V.S.A. § 7057;

C. Vesting the liquidator with the powers and authority contemplated by 8 VV.S.A.
ch. 145; and,

D. Approving the Plan of Liquidation attached hereto as Exhibit A.

Dated in Montpelier, Vermont, this 5th day of February, 2024.

VERMONT COMMISSIONER OF THE
DEPARTMENT OF FINANCIAL
REGULATION AS REHABILITATOR OF
EMERGENCY PHYSICANS INSURANCE
EXCHANGE RISK RETENTION GROUP

By:/s/Jennifer Rood
Jennifer Rood
Assistant General Counsel
Vermont Department of Financial Regulation
(Jennifer.Rood@vermont.gov)
89 Main Street, Third Floor
Montpelier, Vermont 05620-3101
(802) 828-5672
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