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[0) TION STATUTE

Recently, both the state and the federal governments enacted laws
providing for the continuation of group health insurance benefits to
terminated employees. The Consolidated Omnibus Reconciliation Act of
1985 ("COBRA") was signed by President Reagan on April 7, 1986. The
federal law (copy attached) only applies to employers with twenty or
more employees (on a typical business day during the preceding calendar
year). The scope of the Vermont law, which applies to group insurance
contracts is somewhat more broad than COBRA because it impacts on
virtually all employers (by virture of their insurance contracts,
including self-insurers), even those employers with less than twenty
employees.

Since the minimum standards for group health insurance benefits
cont inuation set forth in COBRA are "generally" more stringent than
Vermont's law, employers with twenty or more employees should be
primarily concerned with COBRA. 1In most instances (but not all),
compliance with COBRA means that the requirements set forth in the
Vermont statute have also been met. Correspondingly, employers with
less than twenty employees are not covered by COBRA. Thus, they need
only comply with Vermont law.

The following explanation will describe the operation and the
nature of Vermont's statute. The operation of COBRA will be discussed
only to the extent necessary to explain compliance with Vermont law.
It is worth noting, however, that COBRA is a complicated statute which
amends the Internal Revenue Code, ERISA and the Public Health Service
Act. Furthermore, the respective federal agencies charged with
administration of the various provisions of COBRA have not yet
promulgated regulations construing the statutory language. Thus, it is
not possible to specify with absolutel®¥ certainty how COBRA will be
applied. Nonetheless, with these disclaimers in mind, the Department
will touch upon the application of COBRA as it affects or relates to
the Vermont law. [We have also attached, for informational purposes
only, descriptive matter produced by the National Association of
Tnsurance Commissioners outlining the major coverage provisions of
COBRA. See Appendix A.]

The Vermont statute regulates group health insurance policies by
providing covered persons (e.g. employees) and certain dependents with
a right to continue group health insurance policies (at the "group
rate™) after termination of employment. 8 V.S.A. section 8090af(a).
After providing this coverage, the legislature describes the situations
in which the right to continued coverage does not attach. 8 V.S.A.
section 8090a(b). The question has been raised whether this statutory



right can be modified by a collective bargaining agreement. The answer
is no. The statute provides a benefit which exists outside the terms
of an employment contract. That is not to say, however, that an
employment contract can not be fashioned which provides more extensive
coverage. The statute simply sets a minimum standard. The law also
requires that notice of the statutory continuation privilege be
included in each certificate (or other evidence) of coverage given to
employees.

Assuming a person who is entitled to continue a group health
insurance policy decides to exercise the option, written notice to the
employer, the group agent (contractor), or insurer activates the
continuation provision. 8 V.S.A. Section 4090b. If the covered employee
is deceased, the employer should be notified within sixty days. The
notification period is reduced to thirty days in the case of terminated
employees.

An important distinction between the Vermont statute and COBRA is
the length of their respective continuation periods. See 8 V.S.A.
Section 4090c. Under Vermont law, there is a six (6) month
continuation period, while COBRA extends group health insurance
benefits for a minimum of eighteen (18) months. Thus, COBRA provides
more extensive coverage in terms of length of the continuation period.
A question has been asked whether Vermont's six month period tacks on
or is added to the eighteen month federal continuation period. (i.e.. a
total of twenty-four (24) months). Again, the answer is no. The six
month term is simply the minimum period prescrikbed by Vermont
legislators. For employers subject to COBRA, the state period is
csatisfied at the end of the first six months under the COBRA (18 month)
continuation period.

The Vermont continuation period expires after six months, however,
a right or entitlement to a subsequent conversion policy is provided
under 8 V.S.A., Section 4090d which the employee or dependant may
exercise. Bases for termination of the continuation period before the
end of six-months include: 1) failure of a covered person to make
timely payment of his/her contribution; 2) the covered person is
covered or is eligible for coverage under Medicare; or 3) the group
policy is terminated (in this case, the covered person is entitled to
coverage under any replacement policy). This last item may present
some problems for the insurer processing a replacement policy since
covered persons are entitled to the same level of benefits provided by
the prior policy. Specifically, the law states: "the minimum level of
benefits payable under the prior group policy shall be the applicable
level of benefits of the prior group policy . . ." The statute does
allow a reduction in the level of benefits to the extent benefits were
paid or are payable under the prior policy. If a person had, for
example, a million dollar lifetime policy and twenty thousand in
benefits had already been paid out to this person, then the minimum
conversion policy level of benefits would be $980,000. That figure



controls even if the lifetime maximum coverage under the replacement
group health insurance plan is reduced, for example, to $500,000.

The Vermont law also requires that covered persons be provided
with an opportunity to convert his/her group health insurance policy to
an individual or a personal health insurance policy without evidence of
insurability. 8 V.S.A. section 4090d. The terms and conditions for
exercising this right are specified by the statute. 8 V.S.A. section
4090e. Rasically, written application for conversion must be made at
least 30 days before the end of the six month continuation period. The
first premium payment must also be made before that date. The premium
for converted policies is determined on a nongroup basis. One exception
occurs when such a premium is for coverage of "qualified dependents”
(widows and orphans). 1In that instance, the premium is limited to 102
percent of the group rate.

Employers covered by COBRA are impacted, albeit indirectly, by
Vermont's conversion provisions (the word "indirectly" is used because
the Vermont statute requlates insurance/self-insurance contracts, not
employers). COBRA does not have any language concerning conversion.
Thus, under the applicable federal statutes, the insurance coverage
automatically ends when the continuation period expires. Accordingly,
it is appropriate to give gpecial attention to the Vermont law in the
conversion area since it impacts on all employers.

The Vermont law allows the insurer to modify some components of
converted policies. See 8 V.S.A. Section 4090e. Nevertheless, the law
also requires the insurer to provide certain options to individuals
exercising their conversion rights. 8 V.S.A. Section 4090g.

Basically, the statute requires insurers to offer lesser levels of
coverage at lower rates. The Commissioner of Banking and Insurance
("Commissioner") has discretion to adopt rules describing the lesser
types of coverage which may be offered under this law. The
Commissioner has not promulgated any rules concerning "lesser coverage"
options and may not be doing so pending the forthcoming recommendations
of the "Health Insurance Summer Study Committee of the Legislature."

While there are differences between COBRA and the Vermont statute,
as stated above, in many cases compliance with COBRA will also satisfy
the requirements of applicable Vermont laws. Although a conclusive
analysis of COBRA is not yet possible, there does not appear to be any
statutory sections which are directly or substantially inconsistent
with Vermont's continuation law. As such, knowledge of and compliance
with 8 V.S.A. Section 4090 is of vital importance to affected employers
and insurers, S
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(e) Sectlons 504¢bX1) and 509(b) of such
Act are each amended by striking out “crip-
pled children™ and inserting in lieu thercof
“children with special health care needs™.
SEC. #5318 ANNUAL CALCULATION OF FEDERAL

. MEDICAL ASSISTANCE PERCENTAGK.

(a) AxnuaL Cmunou.-—Schon
1101(aX8XP) of the Social Sccurity Act is
amended— . .

(1) by striking out “even- numbered and

(2) by steiking out “eight quarters™ lnd in-
serting in lieu thercaf “four quarters”.

(b) Errrciive Datr.~The amendments
mace by this section shall apply to the Fed-
eral percentage (and Federal medical assist-
snce percentage) for fiscal years 1987 and
thereafter. Such amendments shall spply
without regard to the requirement of sec-
tian 1101(aX8)(B) of the Social Security Act
relating to the promulgation of the Federal
percentage prior to November 30 of the year
preceding the year {n which the new Feder-
al percentage becomes appiicable. The Sec-
retary of Health and Human Services shall
promulgate such new percentage f{or fiscal

-year 1987 as soon &s practicable after the

date of the enactment of this Act.

SEC. 3329. MEDICAID COVFRAGE RELATING TO
ADOPTION ASSISTANCE AND FOSTER
CAREL

(a) Statxr or R:smmcx—-(l) Section

1802(a) of the Social Security Act (42 US.C.

1396a(2)) Is amended by adding at the ‘end

thereof the following:

“For purposes of this title, any child who
meets the requirements of paragraph (1) or
(2) of section 473(b) shall be deemed to be s
dependent child as defined {n section 4086
and shall be deemed to be a recipient of aid
to familics with dependent children under
part A of title IV {n the State where such
child resides.”.

(2) Errrcrive Datz~The amendment
made by paragraph (1) shall apply to medi-
cal assistance furnished on or after the first
calendar quarter that begins more than 80
iays after the dat.e of the enactment of this

ct.

() ELIGIBILITY oF CERTAIN ADOPTED CHIL-

prRIN.—(1) Section 1802(aX10XA) i) of the.

Soclal Sccurity Act. as amended by section
9505 of this Act, Is amended—

(A) by striking out “or" at the end of sub-
clhause (VI);

. {B) by striking out the semicolon at the
end of subclause (VII) and inserting in leu
thereof ", or”; and

(C) by adding after subclause (VII) the
following new subclause:

“(VIIT) who is a child described In section
1905(a)({)—

“{aa) for whom there is In effect an adop-
tion assistance agreement (other than an
sgreement under part E of title IV) between
the State and an adoptive parent or parents,

“(bb) who the State agency responsible
for adoption ~assistance has determined
cannot be placed with adoptive parents
without mecedical assistance because such
child has special necds for medical or reha-
bilitative care, and

“(cc) who was eligible for medical assist.
ance under the State plan prior to the adop-
tion assistance agrecment being entered
Into. or who would have becn eligible for
medical assistance at such time U the eligi-
bility standards and methodologies of the
State's foster care program under part E of
title IV were applied rather than the eligi-

" bility standards and mcethodologies of the

State’'s ald to f{amilles with dependent ehdl-
dren program under part A of title IV,

(2) In the case of an adoption assistance
agreement (other than an agreement under
part E of title IV of the Social Security Act)
enlered into before the date of the enact.
mcnt of this Act—
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(A) the requirements of subdivlshms (aa)

and (bb) of section 1902(aX10XAXHXVIIL) -

of the Soclal Security Act shall be deemed
to be met If the State agency responsible for
adoption mlsu.nce agreements determines
. that—

(1) at the time of adoptive placcment the
child had special needs for medical or reha-
bilitative care that made the.chlld difficult
to place; and

(ih) there fs In effect with respect Lo such
child an sdoption assistance ggreement be-
tween the State and an adoptive parent or
parents; and

(B) the requirement of subdivision (cc? of
such section shall be deemed to be met {f
the child was found by the State to be eligi-

- ble for medical assistance prior to such

agrecment being entered into.
-(3) This gubsection, and the amendments
“made by this subsection, shall apply to
adoption assistance agreements entered into
before, on, or sfter t.he date of the enact-
ment of this Act.

- BSusTITLE C—TASK FORCE ON LONG-TERM
* - HearTr CARE PorIcrzs -
SEC. %601, RECOMMENDATIONS FOR w\c-mn
HEALTH CARE POLICIES.

(2) ESTABLISHMEINT orF Tasx Forcr.—(1)
The Secretary of Health and Human Serv-
fces (hereinafter in this section referred to
as the “Secretary’) shall establish a Task
Force on Long-Term Health Care Policies
(hereinafter {n this section referred to as
the ~Task Force”). The Task Porce shall be
established not Jater than 60 days after the
date of the enactment of this Act and in
consuitation with the National Assodat.lon
of Insurance Commissioners,

(b) CONMPOSITION OF TASK F‘onﬂ: ~The
Task Force shall be composed of 18 mem-
bers, which shall Include— -

. (1) two members representing the Nation-
sl Association of Insurance Commissioners,

(2) three members representing Federal
and State sgencles with responszibilities re-
lating to health or the eiderly,

(3) three members representing private in- -

surers,

(4) three members {rom organizations rep-
resenting consumers or the elderiy, and

(5) three members {rom organizations rep-
resenting providers of long-term health care

" services,
The Secretary shall designate a member of |

the Task Force as chair.

(c) DEVELOPMENT OF RICOMMENDATIONS.—
‘The Task Force shall develop recommenda-
tions for long-term health care policies, in-

-cluding recommendations designed—

(1) to limlt marketing and agent abuse for
those policies,

(2) to assure the dlssemlnauon of such in-
formation to consumers as is necessary to
permit informed choice In purchasing the
policies and to reduce the purchase of un-
necessary or duplicative coverage,

(3) to assure that benefits provided under
the policics are reasonable {n relationship to
premiums charged, and

(4) to promote the development and avail-
ability of long-term health care policies
which meet these recommendations.

(d) RrrorT.—Not later than 18 months
after the date of the enactment of this Act,
the Task Force shall report to the Secre-
tary, to the Committee on Energy and Com-
merce of the House of Representatives and
to the Committee on Labor and Humsan Re-
sources of the Senate respecting—

(1) the recommendations developed under
subsection (c), including an explanatfon of
the reasons for their selection, and

(2) such recommendations for additional
activities respecting long-term hesalth care
policies as the Task Force {inds appropriate,

The Secrctary, In cooperation with the Na-
tional Association of Insurance Commission-

S33u'

crs, shall Drovide for the cﬁscmina.uon ol
the report to each of the States.
(e) TIRMINATION OF Task Forcx.—The

* Tack Force shall terminate 80 days after the

date of submission of the report requircd

- under subsection (d).

(f) REPORTS or SCCRETARY.—The Secretary
ghall transmit to the Commitice on Encrgy
and Corumerce of the House of Representa-
tives and to the Committee on Labor and
Human Rmurccs of the Scnate txo reports
on—

-(1) u@ons taken by the Stales to linple-
ment the recommendations developed under

. this section and to recommend additional

action; and

(2) recommendations for legislative and
sdministrative action, If any, needed to re-
spond to issues raised by the Task Force or
to Improve consumer protection with re-
spect to long-term heaith care policies
The {irst report shell dbe transmitted 18
months after the date the report is made
under subsection (d), and the second report
shall be transmitted 18 months later.

(g) Lonc-TmM HrartR CaRe Poricy Dre-
rrnep.—In this section, the term “long-term
health care policy” means an {nsurance
policy, or similar health benefits plan.
which is designed for or marketed as provid-
fng (or making payments for) health care
services (such &s nursing home care and
home health care) or related services (x-hich
may {nclude home and community-based
services), or both. over an extended period
of time.

(h) ASSURANCE OF STATES' JURISDICTION —
Nothing in this section shall be construed as
recommending Federal preemption of the
States in overseeing the operation and regu-
lation of Insurance carriers in their respee-
tive jurisdictions.

%' TITLE X—PRIVATE HEALTH
INSURANCE COVERAGE

SEC. 1001, FMPLOYERS REQUIRED TU PROVIDE
CERTAIN EMPLOYEES AND FAMILY
MEMBERS WITH CONTINUED HEALTH
INSURANCE  CONERAGE AT CGRULP
RATES fINTERNAL REVENUE COUE
AMENDMENTS).

(3) DENIAL or Drnoction ror Esrprovenr
CoONTRIBUTIONR TO PrAN.—Subsection () of
section 162 of the Internal Revenue Code f
1954 (relating to deduction for trade or busi-
ness expenses with respect to group health
plans) Is amended by redesignating para-
graph (2) as paragraph (3) and by inscrting
after paragraph (1) the following nex para-
graph:

“(2) PLANS MUST PROVIDE COMTINUATION
COVERAGE TO CERTAIN INDIVIDUALS.—

“(A) IN GENERAL.—No deduction shall be
allowed under this section for expenscs pzid
or incurred by an employer for any group
health plan maintained by such emplosyer
unless all such plans maintained by such
employer meet the continuing coverage re-
quirements of subsection (k).

“(B) EXCEPTION FOR CERTAIN SMALL E4-
PLOYERS, ETC.—Subparagraph (A) shall not
apply to any plap described In section
106(b)(2).".

(b) DeN1AL of ExcrLusioN ror HicHLy Cox-
PENSATED INDIViDUALS.—Section 106 of the
Internal Revenue Code of 1854 (relating to
cantributions by employer to accident and
health plans) ls amended by inserung “(a)
IN GENERAL —" before “Gross” and by in-
serting at the end thereof the {oliowing new
subsection:

“(b) Excerrion ror HicHLY COMPENSATED
InDIvIDUALS WHEREZ PLAN Farts To PRoviIDE
CIrTAIN CONTINUATION COVERACE.—

(1) IN crwEraL —Subsection (a) shall not
apply to any amount contributed by an em-
ployer on behalf of & highly compensated
individual (within the mesaning of section
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105(hX5) to a group health plan main-

tained by such employer unless sll such
plans maintained by such employer meet
the continuing coverage requlremcnu of
section 162(k). -

*(2) EXCIrTION FOR CERTAIN ruu«s.-?m

graph (1) shall not apply to any—

“(A) group heslith plan for any calendar
year {f all employers maintaining such plan
normally employed fewer than 20 employ-
ees on a typical business day during Lhe pre-
ceding calendar year,

“(B) governmental plan (within the mean-
ing of section 414(d)), or

*(C) church plan (within the meaning of

section 41l4(e)).
Under regulations, rules slmllu- to the rules
of subsections (a) and (b) of section $2 (re-
lating to employers under common control)
::;u apply for purposes of subparagraph
(A)

“(3) GROUP HEALTH PLAN. —l’-‘or purposes of ’

this subsection, the term ‘group health
plan’ has the meml{xz given such term by

section 162(1X3).".
(c)

MryTs.—Section 162 of the Internal Reve-
nue Code of 1954 {s amended by redesignat-
ing subsection (k) as subsection (1) and by
inserting after subsection (J) the following
new subsection:

(k) CoNTINUATION COVERAGE REQUIRE-
MTs Or GROUP HEALTR PLANS.— .

“(1) Ir ciNeEraL.—For purposes of subsec-
tion (IX2) and section 106(b)1), a group
health plan meets the requirements of this
subsection only i each qualified beneficlary
who would lose coverage under the plan asa
result of a qualifying event is entitled to
elect, within the election period, cantinu-
atlon coverage under the plan.

“(2) CONTINUATION COVEIRAGEL—For pur-
poses of paragraph (1), the term ‘continu-
ation coverege' means coverage under the

plan whlch mect.s the (ollowtnz require-

ments:

*“(A) TYre OF IIZNUIT covmct —The cov-
erage must consist of coverage which, as of
the time the coversge is being provided, is
identical to the coverage provided under the

plan to similarly situated beneficiaries-

under the plan with respect to whom a
qualifying event has not occurred.

“(B) Prrion or covimacr.—The coverage
must extend for at least the period begin-
ning on the date of the qualifying event anc
ending not earlier than the earliest of the
following:

“(1) MAXIMUM PERIOD.—~In the case of —

(I a qualifying event described in para-
graph (3XB) (relating to terminations and
reduced hours), the date which is 18 months
titer the date of the qualifying event. and

“(II) any qualifying event not described in
subclause (1), the date which is 36 months
after the date of the qualifying event.

“(11) Exp or rLan.—~The date on which the
employer ceases to provide any group
bealth plan to any employee,

“(i1]) FAILURE TO PAY PREMIUM.—The date
on which coverage ceases under the plan by
reason of s failure to make timely payment
of any premium required under the plan
with respect to the qualified beneficiary.

“(iv) REIMPLOYMENT OR MEDICARE CLIGIBIL-
1TY.—The date on which the qualified bene-

- ficiary first becomes, after the date of the
election—

(1) a covered employee under any other
group health plan, or

“(I1) entitled to benefits under title XVIII
of the Social Security Act.

*(v) REXARRIAGE OF sPoust.—In the case of
an individual who Is a quallfied beneficiary
by reason of being the spouse of a covered
employee, the date on which the beneficlary
remarries and becomes eo\ered under s
group health plan,

CONTINUATION Covmcz REQUIRE-
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.*(C) PRIMIUM REQUIREMENTS.—The plan
may require payment of a premium for any

period of continuation coverage, except that

such premium—

“(1) shall not exceed 102 percent of the ap-
plicable premium {or such period, and
- “({f) may, at the election of the payor, be
made in monthly instaliments.

If an election is made after the qualifying

event, the plan shall permit payment for
continustion coverage during the period
preceding the election to be made withtn 45
days of the date of the election.

(D) NO REQUIRIMENT OF INSURABILITY.-—
The coverage may not be conditioned upon,

‘ or discriminate on the basis of lacl' of, evi-

dence of insurability.

. *(E) Convrrsion orTiON.—In the case of a
qualified beneficiary whose period of con-
tinuation coverage expires under subpara-
graph (B)(1), the plan must, during the 180-
day period ending on such expiration date,
provide to the ‘qualified beneficlary the
option of enrollment under a conversion
health plan otherwise generally available
under the plan.

©*(3) QUALLFYING EVENT.—For purposes of

‘this subsection,*the term ‘qualifying event’

means, with respect to any covered employ-

ee, any of the following events which, but.

for the continuation coverage required
under this subsection, would result in the
loss of coverage of a qualified beneficlary:

*(A) The death of the covered employee.

“(B) The termination (other than by
reason of such employee's gross miscon-
duct), or reduction of hours, of the covered
employee’'s employment.

“(C) The divorce or legal separation of the

- covered employee f{rom the employee's

spouse. .

(D) The covered employee becoming ent!-
tied to benefits under title XVIII of the
Soclal Security Act.

*(E) A dependent child ceasing to be a de-
pendent child under the generally applica-
ble requirements of the plan.

“(4) APPLICABLE PREMIUM.—FoOr purposes
of this subsection—

“(A) In GENERAL.—The term ‘applicable
premium’ means, with respect to any period
of continuation coverage of qualified benefi-
ciaries, the cost to the plan for such period
of the coverage for simlilarly situated bene{i-
claries with respect to whom a qualifying
event has not occurred (without regard to
whether such cost is pald by the c-mployer
or employee).

*“(B) SPEICIAL RULE FOR SELF-INSURED
PLANS.—To the extent that a plan is a self-
insured plan—

“({) IN GENERAL.—Except as provided In
clause (ID), the applicable premfum for any
period of continuation coverage of qualified
beneficiaries shall be equal to a reasonable
estimate of the cost of providing coverage
for such period for similarly situated benefi-
ciaries which—

‘“IN {s determined on an actuarial basis,
and

“(II takes into account such factors as
the Secretary may prescribe (n regulations.

“(1) DETERMINATION ON BASIS OF PAST
cosT.—1f a plan administrator elects to have
this clause apply, the applicable premium
for any period of continuation coverage of
qualified beneflciaries shall be equal to—

*“(I) the cost to the plan for similarly situ-
ated beneficiaries for the same period occur-
ring during the preceding determination
period under subparagraph (C), adjusted by

*(11) the percentage increase or decrease
in the implicit price deflator of the gross na-
tional product (calculated by the Depart-
ment of Commerce and published in the
Survey of Current Business) for the 12.
month period ending on the last day of the
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sixth month of such preceding determina-
tion period.

*({{1) Crause (li) NOT TO APPLY WHIRE SIG-
MIFICANT CHANGE.—A plan administrator may
not elect to have clause (i) apply in any
case in which there is any significant differ-
ence, between the determination period and
the preceding determination period. in cov-

-erage under, or in employees-covered by. the

plan. The determination under the preced-
ing sentence for any determination period
shall be made at the same time as the deter-
mination under subparagraph (C).

“(C) DETERMINATION PERIOD.—The deter-
mination of any applicable premium shall
be made for a period of 12 months and shall
be made before the beginning of such
period.

(%) ELection.—For purposes of this sub-
gsection—

*“(A) ELeEcTiON PERIOD.—The term ‘election
period’ means the period which—

*“(1) begins not later than the date on
which coverage terminates under the plan
by reason of a qualifying event,

(1) s of at least 60 days’ duration, and

“({i1) ends not earlier than 60 days after
the later of— ’

“(1) the date described in clause (1). or

*(II) In the case of any qusalified benefici-
ary who receives notice under paragraph

“(6XD), the date of such notice.

‘“¢(B) EFFZCT Or ELECTION ON OTHER BENEFI-
CIARIES.—Except as otherwise specified in an
election, any election by & qualified benef{ici-
ary described in clause (IX(1) or (i) of para-
graph (7XB) shall be deemed to include an
election of continuation coverage on behall
of any other qualified beneficlary who
would ‘- lose coverage under the plan .by
reason of the qualifying event.

‘(6) NOTICE REQUIREMENTS.—In accordance
with regulations prescribed by the Secre-
tary—

‘“(A) the group health plan shall provide,
at the time of commencement of coverage
under the plan, written notice to each cov-
ered employee and spouse of the employee
(if any) of the rights provided under this
subsection,

*(B) the employer of an employee under a
plan must notify the plan administrator of a
qualifying event described in subparagraph
(A), (B), or g¢D) of paragraph (3) with re-
spect to such employee within 30 days of
the date of the qualifying event,

“(C) each covered employee or qualified
beneficiary {s responsible for noti{ying the
‘plan administrator of the occurrence of any
qualifying event described in subparagraph
(C) or (E) of paragraph (3). and

(D) the plan administrator shall notify—

“(1) in the case of a qualifying event de-
scribed in subparagraph (A), (B), or (D) of
paragraph (3), &ny quallfied beneficiary
with respect to such event, and

“(i) in the case of & qualifying event de-
scribed {n subparagraph (C) or (E) of para-
graph (3) where the covered employee noti-
fies the plan administrator under subpara-
graph (C), any qualified beneficiary with re-
spect to such event,
of such beneficiary’'s rights under this sub-
section.

For purposes of subparagraph (D). any not!.
fication shall be made within 14 days of the
date on which the plan administrator is no-
tifled under subparagraph (B) or (C). which-
ever is applicable. and any such notification
to an {ndividual who is a qualifled benefic!-
ary as the spouse of the covered employee
shall be treated as notification to all other
qualified beneficiaries residing with such
spouse at the time such notification is made.

*(7) Drrinrrions.—For purposes of this
subsection—
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*“(A) Coverep eMPLOYEL.—The term °‘cov-
* ered employee’ means an individual who Is
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of the Internal Revenue Code of 1954 (reiat-
fng to employers under common control)

(or was) provided covernge under a group _shall apply for purposes of this spbsecdon .

health plan by virtue of the individual's em- +“SEC. 602. CONTINUATION COVERAGE.
ployment or previous employment with an “For purposes of section 601, the term
employer. ’ ‘continuation .coverage’ means coverage

*(B) QUALLFILD BENEFICIARY.— - under the plan which meets the following
“(1) IN ceNERAL.—The term ‘qualified bene- ‘requirements: -

ficfary’ means, with respect Lo & covered em-
ployee under & group health plan, any other
individual who. on the day before the quali-
{ying event for that employce. is a beneﬂcl-
ary under the plan—

*(1) as the spouse ol the covered employ-

erage must consist of coverage which, as of
the time the coverage is being provided, is
fdentical to the coverage provided under the
plan to similarly situated beneficlaries
under the plan with respect to whom a

ec, or ) . qualifying event has not occurred.” * .
*(11) as the dependcnt chﬂd of the em- qu(g)yp,:“op OF COVERAGE.—The coversge
ployee.’ :

0 - must extend for at least the period begin-
(1l) SPECIAL RULE FOR TERMINATIONS AND ping on the date of the qualifying event and

REDUCED EMPLOYMENT.—In the case of & ending not earlier than the earliest of the
qualifying event described in paragraph following:

(3%B), the term ‘qualified beneficlary’ in-- = «(A) MaxiNUM PERIOD.—IN the case of— °

cludes the covered employee. -#({) & qualifying event described in section

“(C) PLAN ADMINISTRATOR—The term ‘plan * g03(2) (relating to terminations and reduced
administrator’ has the meaning glven the pgyrs) the date which Is 18 months after

term ‘administrator’ by section 3(16)(A) of the date of the qualifying event, and

the Employee Retirement Income Security ~«({{) any qualifying event not described in

Act of 1974.%, . clause (1), the date which s 36 months after
(d) Comom‘wc AMEINDMENT. —Paragraph the date of the qualifying event.

(1) of section 162(1) {s amended by striking «(B) END oF PLAN.—The date on which the

out "GENERAL RULE"” {n the heading thereof employer ceases to provide any mup

and inserting in Heu thereofl “COVERAGE RE-. hesith plan to any employee. -

“('”)"g TO END STAGE RENAL DISEASE. . . *(C) FAILURK TO PAY PREMIUM. —The dafe

(i) "G’ ICTIVE DATES. — on which coverage ceases under the plan by

EXERAL  KOLE—The ~amendments reason of a fajlure to make timely payment

made by this section shall apply to plan of any premium required .under the plan
years beginning on or after July 1. 1986. with respect to the qualified beneficiary.

NG A;?:ILIC:(A:N;:.L:I m’t‘h“m"ft BARGAIN- " e(1)) REEMPLOYMENT OR MEDICARE ELIGIBIL-

> —1n the case. of & EIOUD  yry _The date on which the qualified bene-

health plan maintained pursuant to one or
more collective bargaining agreements be- gﬂ;‘ign“_mt pecomes. l.ILer the date of the

tween employee representatives and one or “({) a cov
ered employee under any other
more employers ratified before the date of group health plan, or

the enactment of this Act, the amendments “ii %Vl
made by this section shall not apply to plan of t(ht): éﬁi&&ege‘:\xgﬁ;e‘{t{: under title 1

years beginning before the later of— “(E) REMARRIAGE OF SPOUSE.—-In the case

(A) the date on which the last of the col-

of an Individual wh al -
lective bargaining agreements relating to .., byr;ea.son of becl,n‘gs :hg‘;pé”uzf :f’legf,:_
the plan terminates (determined without . o4 employee, the date on which the bene-
regard to any extension thereof agreed to ]

after the date of the ena.qtment of this Act) gﬁi:er:‘ ggﬁ&tﬂ?mbecom“ covered

or " *¢3) PREMIUM REQUIREMENTS.—The plan
may require payment of a premium for any
period of continuation coverage, except that
such premium—

“(A) shall not exceed 102 percent of the
applicable premium for such period. and

“(B) may, at the election of the payor, be

made In monthly instaliments.
If an election {8 made after the qualifying
event, the plan shall permit psyment for
continuation coverage during the period
preceding the election to be made within 45
days of the date of the election.

“(4) NO REQUIREMINT OF INSURABILITY.—
The coverage may not be conditioned upon,
or discriminate on the basis of lack of, evi-
dence of insurability.

*(5) CONVERSION OPTION.—In the case of a
qusalified beneficiary whose petiod of con-
tinuation coverage expires under paragraph
(2XA), the plan must, during the 180-day
period ending on such expiration date, pro-
vide to the qualified beneficiary the option
of enrollment under a conversion health
plan otherwise generally available under
the plan. X
“SEC. 603. QUALIFYING EVENT.

“For purposes of this part, the term
‘qualifying event’ means, with respect to
any covered employee, any of the following
events which, but for the continuation cov-
erage required under this part, would result

*in the loss of coverage of & qualified benefi-
clary:

*(1) The death of the covered employee

*“(2) The termination (other than by
reason of such employee's gross miscon-

(B) January 1, 1987.

For purposes of subparagraph (A), any plan
amendment made pursuant to a collective
bargaining agreement relating to the plan
which amends t! e plan solely to confor'n to
any requirement added by this section shall
not be treated as a termination of such col-
lective bargaining agreement. -~
SEC. 10002 TEMPURARY EXTENSION OF COVERAGE
© AT GROUP RATES FOR CERTAIN EM-
PLOYEES AND FAMILY MEMBERS
(ERISA AMENDMENTS).

(a) In Generat.—Subtitle B of title I of
the Employee Retirement Income Security
Act of 1974 Is amended by adding at the end
thereof the following new part:

“PART 6—CONTINUATION COVERAGE UNDER

GRrour HEALTH PLANS
PLANS MUST PROVIDE CONTINUATION

COVERAGE TO CERTAIN INDIVIDUALS,

*(a) IN GENERAL.—The plan sponsor of
cach group health plan shall provide, in ac-
cordance with this part. that each qualified
beneficiary who would lose coverage under
the plan as a result of a qualifying event is
entitled. under the plan, to elect, within the
election period, continuation coverage under
the plan.

"“(b) EXCEPTION roR CERTAIN PLANS.—Sub-
section (a) shall not apply to any group
health plan for any calendar year if all em-
ployers maintaining such plan normalily em-
ployed {ewer than 20 employees on & typical
business day during the preceding calendar
year Under regulations, rules similar to the
rules of subsections (a) and (b) of section 52

“SEC. set.
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duct), or reduction of hours, of the covercd
employee’'s employment.

“(3) The divorce or legal separation of the
covered employee from the employee's

- spouse.”

“(4) The covered employee becoming entli-
tled to benefits under title XVIII of the
Social Security Act. :

“(5) A dependent child ceasing to be a de-
pendent child under the generally applica-
ble requirements of the pian.

- “SEC. 604, APPLICABLE PREMIUM.

“For purposes of this part—
“(1) In cENrraL—The term ‘applicable

" premium’ means, with respect to any period

of continuation coverage of qualified benef}.
claries, the cost to the plan for such period
of the coverage {or simllarly situated benefi-
claries with respect to whom a qualifying
event has not occurred (without regard to
whether such cost is paid by the employer
or employee).

“(2) SPICIAL RULZ POR SILF-INSURED
rLANS.—To the extent that & plan is a self-
insured plan—

“(A) IN cENERAL.—Except as provided In
subparagraph (B), the applicable premium
for any period of continuation coverage of
qualified beneficiaries shall be equal to a
reasonable estimate of the cost of providing
coverage for such period for similarly situat-
ed beneficlaries which— |
“()°is determlned on an actuarial basts,
and -

*(11) takes Into account such factors as the
Secretary may prescribe In regulations.

“(B) DETERMINATION ON BASIS OF PAST
cost.~1f an administrator elects to have

 this subparagraph apply. the applicable pre-

mium for any period of continuation cover-
age of quallfied beneiiciaries shall be equal
to—

“({) the cost to the plan for similarly situ-
ated beneficiaries for the same | “riod occur-
ring during the preceding de.ermination
period under paragraph (3), adjusted by

“({{) the percentage increase or decrease in
the implicit price deflator of the gross na-
tional product (calculated by the Depart.
ment of Commerce and published in the
Survey of Current Business) for the 12-
month period ending on the last day of the
sixth month of such preceding determina-
tion pertfod.

*(C) SUBPARAGRAPH

iBr NOT TO APPLY

_ WHERE SIGNIFICANT CHANCE.—AnN administra-

tor may not elect to have subparagraph (B)
apply {n any case in which there is any sig-
nificant difference, between the determina-
tion period and the preceding determination
period, in coverage under, or in employees
covered by, the plan. The determination
under the preceding sentence for any deter-
mination period shall be made at the same
time as the det,ermlnallon under paragraph
(3).

“(3) DETERMINATION PIRIOD.—The determi-
nation of any applicable premium shall be
made for a period of 12 months and shall be
made before the beginning of such period.
“SEC. 608 ELECTION.

“For purposes of this part—

(1) ELECTION PIRIOD.—The term ‘election
perfod’ means the period which—

‘“(A) begins not later than the date on
which coverage terminates under the plan
by reason of a quali{ying event,

“(B) is of at least 60 days' duration, and

*“(C) ends not earlier than 60 da)s after

. the later of —

“(1) the date described in subparagraph
(A), or i

(1) in the case of any qualified benefic!-
ary who recelves notice under section 606¢4)
the date of such notice.
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~(2) EYrrcT OF LLECTION ON OTHER BENErI-
CIARIES.—Except as otherwise specified in an
election, any election by a qualificd benefici-
ary described in subparagraph (AX{) or (B)
ol section 607(3) shall be deemed to Include
an election of continuation coverage on
behal{ of any other qualified beneficiary
who would lose coverage under the plan by
rcason of the qualifying event.

“SEC 4. NOTICE REQUIREMENTS.

“In accordance with regulations pre-
scribed by the Secretary—

*(1) the group health plan shall provide,
at the time of commencement of coverage
under the plan, written notice to each cov-
ered employee and spouse of the employee
(lf any) of the rights provided under this
subsection,

*“(2) the employer of an employee under a

- plan must notify the administrator of a

quallfying event described in paragraph (1),
(2), or (4) of section 603 within 30 days of
the date of the qualifying event,
. 7(3) each covered employee or qualified
beneficiary {s responsible for notlfying the
administrator of the -occurrence of any
qualifying event described {n pmmph (&)
or (5) of section 603, and

“(4) the administrator shall noth—

“tA) In the case of a quallfying event de-
scribed In paragraph (1), (2), or (4) of sec-
tion 603, any qualified beneficiary with re-
spect to such event, and .

“(B) In the case of a qualifying e\'ent de-
scribed In paragraph (3) or (5) of section 603
where the covered employee notifies the ad-
ministrator under paragraph (3), any quali-
fled beneficlary with respect to such event,
of such bcnc!lc!ary s rizth under this sub-
sce tton

For purposes of parsgraph (4) any notifica-
. Hon shall be made within 14 days of the
date on which the administrator is notified
-under paragraph (2) or (3), whichever is ap-
plicable. and any such noti{fication to an in-
dividual who Is a Qualified beneficiary as the
_spouse of the covered employee shall be
treated as notification to all other qualified
beneficiaries residing with such spouse at
the time such notification {s made.

“SEC. 681. DEFINITIONS.

“For purposes of this part— -

“(1) GROUP HEALTH PLAR.—The term
‘group health plan’ means an employee wel-
{are benefit plan that {s & group health plan
(within the meaning of section 162(1X3) of
the Internal Revenue Code of 1954).

"(2) CovERED KMPLOYEEL.—The term ‘cov-
ered employee’ means an individual who is
(or was) provided coverage under a group
health plan by virtue of the Individual's em-
ployment or prevlous employment with an
cmploy er.

*(3) QUALIFIED BENEFICIARY.—

“(A) IN ctnERAL.—The term ‘qualificd ben-
eflclary’ means, with respect to a covered
employee under a group health plan. any
other individual who, on the day before the
qualifying event for that employee, is & ben-
cficiary under the plan—

“t) as the spouse of the covered employ-
ee. or .

() as the dependent child of the employ-
ce.

“(B) SPECIAL RULL FOR TERMINATIONS AND
REDUCED EMPLOYMENT.—In the case of a
qualifying event described {n section 603(2),
the term ‘qualified benefictary’ includes the
covered employee.

L soN REGUEATIONS.

“The Secretary may prescribe regulations
to carry out the provisions of this part.”.

{b) PrNaLTY rorR FaiLure 1O PROVIDE
NoTict. —Section 502(c) of such Act (29
U.S.C. 1132(c)) is smended by inserting
after “Any administrator™ the [following:

" “Sec. 601.
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*(1) who fails to mecet the requirements of
paragraph (1) or (4) of section 606 with re-
spect to a participant or beneficiary, or (2)".
. (c) CLERICAL AMENDMENTS.—The table of
contents in section 1 of such Act is amended
by inserting after the item relating to sec-
tion 514 the following new items:

“PART 6—CONTINUATION Coverack UNDER
Grour HEALTH PLAns . -

Plans must provide continuation
covernge to certain individuals.

Continuation coverage.

Qualifying event.

Applicable premlum

Election.

Notice requlrcment.s.

“Sec. 607. Definitions.

“Sec. 608. Regulations.”

(d) Errective DATES. —

(1) GeNEraL  avre—The .amendments
made by this section shall apply to plan
years beginning on or after July 1, 1986.

(2) SPEICIAL RULE FOR COLLECTIVE BARGAIN-
ING AGRILEMENTS.—In the case of a group

“Sec.
“Sec.
“Bec.
“Sec.
*“Sec.

602.
603.
604.
605.
606.

health plan maintained pursuant to one or .

more collective bargalning agreements be-
tween employee representatives and one or
more employers ratified before the date of
the enactment of this Act, the amendments
made by this section shall not apply to plan
years beginning before the later of —

TA) the date on which the last of the col-
lective bargaining sgreements relating to
the plan terminates (determined without
regard to any extension thereof agreed to
after the daLe of Lhe enactment of this Act),
or i

(B)Janua.ry 1, 1987,

For purposes of subparagraph (A), any plan
amendment made pursuant to a collective

. bargalning agreement relating to the plan

which amends the plan solely to conform to
any requirement added by this section shall
not be treated as & termination of such col-
lective bargaining agreement.

(e) NOTIFICATION 10 COVERED Em’x.oy:m -
At the time that the amendments made by
dhis section apply to a group health plan
(within the meaning of section 607(1) of the
Employee Retirement Income Security Act
of 1974), the plan shall not{{y each covered
employee, and spouse of the employee (if
any), who Is covered under the ptan at that
time of the continuation coverage required
under part 6 of subtitle B of title I of such

.Act. The notice furnished under this subsec-

tion is {n lleu of notice that may otherwise

be required under section 606(1) of such Act

with respect to such individuals.

SEC. 10093. CONTINUATION OF HEALTII INSURANCE
FOR STATE AND LOCAL EMPLOYEES
WIt0  LOST EMPLOYMENT-RELATED
COVERAGE (PUBLIC HIEALTH SERVICE
ACT AMENDMENTS).

(a) IN GENERAL.—The Public Health Serv-

ice Act {s amended by adding at the end the

following new title:

“TITLE XXII-REQUIREMENTS FOR
CERTAIN GROUP HEALTH PLANS
FOR CERTAIN STATE AND LOCAL
EMPLOYEES

“SEC. 2201, STATE AND LOCAL GOVERNMENTAL

GROUP HEALTH PLANS MUST PRO-
VIDE CONTINUATION COVERAGE TO
CERTAIN INDIVIDUALS.

*(a) IN GeNERAL.—IN accordance with reg-
ulations which the Secretary shall pre-
scribe, each group health plan that is main-
tained by any State that receives funds
under this Act, by any political subdivision
of such a State, or by any agency or Instru-
mentality of such a State or political subdi-
vision, shall provide. in accordance with this
title. that each qualified beneficiary who
would lcse coverage under the plan as a
result of a qualifying event is entitled,
under the plan, to elect, within the election

. continuation coverage during
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period, continuation coverage under the
plan.

*(b) EXCEPTION POR CERTAIN PraANsS.—Sub-
section (8) shall not apply to—

“(1) any group health plan for any calen-
dar year {f all employers maintaining such
plan normally employed fewer than 20 em-
ployees on a typlcal business day during the
preceding calendar year, or

“¢2) any group health plan maintained for
employees by the government of the Dis.

-trict of<Columbia or any territory or posses-

sion of the United States or any agency or
instrumentality.

Under regulations, rules similar to the rules
of subsections (&) and (b) of section 52 of
the Internal Revenue Code of 1954 (relating
to empioyers under common control) shall

" apply {or purposes of paragraph (1).

“SEC. 2202. CONTINUATION COVERAGE.

“For purposes of section 2201, the term
‘continuation coverage’ means coverage
under the plan which meets the {ollowing
requirements:

*(1) TYPE Of BENEFIT COVERAGE.—The cov-
erage must consist of coverage which, as of
the time the coverage is being provided. is
fdentical to the coverage provided under the
plan to similarly situated beneficiartes
under the plan with respect to whom a
qualifying event has not occurred.

“(2) PERIODP OP COVIRAGE.—The coverage
must extend for at least the period begin-
ning on the date of the qualifying event and
ending not earller than the earliest of the
following:

“(A) MAXIMUM PERIOD.—In the case of—

~(1) 8 qualifying event described in section
2203(2) (relating to terminations and re-.
duced hours), the date which {s 18 months
after the date of the qualifying event. and

(i) any quallfying event not described in
clause (1), the date which is 36 months after
the date of the quallfying event.

*“(B) END OF PLAN.—The date on which the
employer ceases to provide any group
health plan to any employee.
~ "(C) FAILURE TO PAY PREMIUXM. -The date
on which coverage ceases under the plan by
reason of a failure to make timely payment
of any premium required under the plan
with respect to the qualified beneficiary.

“(D) REEMPLOYMENT OR MEDICARE ELIGIEIL-
1TY.—The date on which the qualified tene-
ficlary {irst becomes, after the date of the
election—

“(1) & covered employee under any other
group health plan, or

“(ii) entitled to benefits under title XVI1I1
of the Social Security Act.

*“(E) REMARRIAGE of spouse.—In the care
of an individual who Is a qualified benefics-
ary by reason of being the spouse of a cot-
ered employee, the date on which the benc-
ficlary remarries and becomes covered
under a group health plan.

*(3) PREMIUM REQUIREMENTS.—The plan
may require payment of a premium for any
period of continuatfon coverage, except that
such premlum—

*“(A) shall not exceed 102 percent of the
applicable premium for such period, and

“(B) may, at the election of the payor, be

made in monthly {nstallments.
If an election ts made after the qualifying
event, the plan shall permit payment for
the period
preceding the election to be made within 45
days of the date of the election.

“(4) NO REQUIREMENT OF INSURABILITY.—
The coverage may not be conditioned upon.
or discriminate on the basis of lack of, evi-
dence of Insurability.

“(5) CONVERSION OPTION.—In the case of a
qualified beneficlary whosce period of con-
tinuation coverage expires under paragrach



.

April 8, 1986

, (2XA), the plan must, during the 180-day
period ending on such expiration date, pro-
vide to the qualified beneficiary the. option
of enrollment under a conversion health
plan otherwise generally available under
the plan. ; e e
“SEC. 2263, QUALIFYING EVENT. - .

“For purposes of this title, the term
‘qualifylng event' means, with respect to
any covered employee. any of the following
events which, but for the continuation cov-

. erage required under this title, would result
in the loss of coverage of & qualified benefi-

. duy: 3 e . . ) L
“(1) The death of the covered employee. -
%(2) The termination (other than by

reason of such employee's gross miscon-

duct), “or reduction of - hours, of the

covered employee’s employment.- ™
“(3) The divorce or legal separation of the

covered employee from the employee's

.

spouse,. . -

“(4) The covered employee becoming entl-
tled to benefits under. title XVIII of the
Soclial Security Act. i -

“(5) A dependent child ceasing to be & de-
pendent child under the generally applica-
ble requirements of theplan. © - .= . .
~SEC. 2284 APPLICABLE PREMIUM. o

*For purposes of this title—.

(1) In crxEraL—The term
premium’ means, with respect to any period

of continuation coverage of qualified benefi- .
claries, the cost to the plan for such period °

of the coverage for similarly situated benefi-
ciaries with respect to whom s qualifying
even! has not occurred (without regard to
whether such cost is pald by the employer
or employee). )

“(2) SPECIAL RULE -YOR SILP-INSURED
rLans.—To the extent that a plan is a self-
{insured plan—

for any period of continuation coverage of
qualified beneficiaries shall be equal to &
reasonable estimate of the cost of providing
coverage for such period for similarly situat-
ed beneficiaries which—

"‘;l) s determined on an actuarial basls,
and,

“(11) takes into account such factors as the
Secretary may prescribe (n regulations.

*(B) DITIRMINATION ON BASIS OF PAST.

cosTt.—If & plan administrator elects to have
this subparagraph apply, the applicable pre-
mium for any period of continuation cover-
age of qualifled beneficiaries shall be equal
to—

*(]) the cost to the plan for similarly situ-
ated beneficiaries for the same period occur-
ring during the preceding determination
period under paragraph (3), adjusted by

“(i§) the percentage increase or decrease in
the implicit price deflator of the gross na-
tional product (calculated by the Depart-
ment of Commerce and published {n the
Survey of Current Business) for the 12-
month period ending on the last day of the
sixth month of such preceding determina-
tion period.

“(C) SUBPARAGRAPH (B) NOT TO APPLY
WHERE SICNIPICANT CHANCE.—A plan adminis-
trator may not elect to have subparagraph
(B) apply in any case in which there is any
significant di{ference, between the determi-
nation period and the preceding determina-
tion period. {n coverage under, or in employ-
ees covered by, the plan. The determination
under the preceding sentence for any deter-
mination period shall be made at the same
time as the determination under paragraph
). - . .

*(3) DETIRMINATION PER1OD.—The determi.
nation of any spplicable premium shall be
msde for a period of 12 months and shall be
made be‘ore the beginning of such pertod.

CONGRESSION
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- - Je e .+ (A) In cExLRAL.—The term ‘qualified ben-
-For purposes of this title— : .1 eficlary’ means, with respect o 2 covered
*(1) ELECTION PERIOD.—~The term -election - employee under & group health plan. any

period’ means the period which—-. - s other individual who, on the day before the
-(A) -begins not later than the date on qualifying event for that employee, Is a ben- -
- which coverage terminates under the plan eficiary under the plan—

LIRN

. by reason of a qualifying event,- .~ . 2«(1) as the spouse of the covered employ-
~+(B) is of at least 60 days' duration, and + - ee.or . - 1. . . -
4(C) ends not eariter than 60 days after - * “dl) as the dependent child of the employ-
the later of — - o : . ¢ . 7= Lt el e .
(1) the date described in-subparsgraph  -*(B) SrPECIAL RULE FOR TEZRMINATIONS AND
(A), or SLon T .. pzpUCED EMPLOYMENT.—In the case of =&

«(il) in the case of any qualified benefici- - qualifying: event described In section
- ary who recelves notice - under - section --2203(2), the term ‘qualified beneficlary’ In-
* 2206(4), the date of sych notice. -~ cludes the covered empioyee.
+(2) EYrect or ELEICTION ON OTHIR BENEFI-: - *(4) PLAN ADMINISTRATOR.—The term ‘plan
. ciarizs —EXxcept as otherwise specified in an . administrator’ has the meaning given the
_election, any election by & qualified benefioi- . term ‘administrator’ by section 3(16)A) of
" ary described in subparagraph (AX1) or (B) . the Employee Retirement Income Security
of section 2208(3) shall be deemed (o Include ™ Act of 1874.".. : ’
an election of continuation cqverage on (b) ErrecTive DATES.—
- behalf of any other qualifted beneficlary (1) Generar RuLE.—The
who would lose coverage under the plan by made by this sectlon
" reason of the qualifying event. _ - .
“SEC. 2206. NOTICE REQUIREMENTS. - - -
“In - accordance with -regulation
scribed by the Secretary—
«(1) the group health plan shall provide,

amendments
shall apply to plan
- years beginning on or after July 1, 1986.

; (2) SPEICIAL RULE FOR COLLECTIVE BARCAIN-
pre- - ING AGREYMENTS.—In the case of a group
- health plan maintained pursuant Lo one or

more collective bargaining sagreements be-
at the time of commencement of coverage tween employee representatives and ore ot
_under the plan, written notice to each cov-. more employers ratified before the date of
ered employee and spouse of the employee the enactment of this Act, the amendments
(f any) of the rights provided under this . made by this section shall not apply to plan
subsection, ~ . . . Lo : years beginning before the later of— :

«(2) the employer of an employee under 8~ _(A) the date on which the last of the col-
. plan must notify the plan sdministrator of & lective bargaining sgreements relating to

quali{ying event described (n paragraph (1), - the plan terminates (determined without

(2), or (4) of section 2203 within 30 days of - regard to any extension thereof agreed to

~ the date of the quallfying event, - *., after the date of the enactment of :his Act),

«(3) each covered employee or qualified or ’
beneficiary is responsible for notifying the: ' -(B) January 1, 1987.

plan administrator of the occurrence of any pgr purposes of subparagraph (A), any plan

, qualifying event described in paragraph (3)- gmendment made pursuant to a collective
“(A) In GENERAL.—Except as provided In

subparagraph (B), the applicable premium

or (5) of section 2203, and - vt par
M : gaining agreement relating to the plan
."(4) the plan administrator ahall notily— gnjch amends the plan solely to conform to

“(A) {n the case of a qualifying event de- ;

. any requirement added by this section shall
scribed in paragraph (1), (2), or (4) of sec- ot pe treated as a termination of such col-
tion 2203, any qualified beneficiary with re- j..tive bargaining agreement.

spect to such event, and (¢) NOTIFICATION TO COVERED EMPLOYEES.—

“(B) (n the case of s qualifying event de- At the time that the amendments made by
_scribed In paragraph (3) or (5) of section yis section apply to & group health plan

2203 where the covered employee notifies (.overed under section 2201 of the Public
the plan administrator under paragraph Q) Health Service Act), the plan shall notily
. any quallfied beneficlary with respect to each covered employee, and spouse of the
such event, . i employee (If any). who is covered under the
of such beneficiary’s rights under this sub- plan st that time of the continuation cover-
section. : age required under title XXII of such Act.
- Por purposes of paragraph (4), any notifica- The notice furnished under this subsection
tion shall be made within 14 days of the {s in lleu of notice that may otherwise be re-
date on which the plan administrator is no- quired under section 2206(1) of such Act
tified under parsgraph (2) or (3), whichever, with respect to such individuals.
{s applicable,. and any such notification to " TITLE XI—SINGLE-EMPLOYER PLAN

an individual who is & qualified beneficiary TERMINATION INSURANCE SYSTEM
as the spouse of the covered employee shall AMENDMENTS

be treated as notification to all other quall- . .
i ; ; SEC. 11001. SHORT TITLE AND TABLE OF CONTENTS
fied beneficiaries residing with such spouse his title may be cit “Single.Employ-

at the time such notification is made. "
“SEC. 2201 ENFORCEMENT. _ er Pension Plan Amendments Act of 19867,

“Any Indlvidual who Is aggrieved by the TABLE OF CONTENTS
fallure of a State, political subdivision, or BSec. 11001. Short title and table of con-
agency or Instrumentality thereof, to tents.
comply with the requirements of this title Sec. 11002, Findings and declaration of
may bring an sction for appropriate equita- policy. .

ble relief.

Sec. 11003. Amendment of the Employee

~SEC. 2208. DEFINITIONS. Retirement Income Security
“For purposes of this title— Act of 1974,
«(1) GROUP- HEZALTH PLAN.—The term 8Sec. 11004. Definitions.

Single-employer plan termina-
tion (nsurance premiums.
Notice of significant reduction
{n benef{it accruals.
General requirements relating
to termination of single-em-
ployer plans by plan adminis-
trators.

Sec. 11008. Standard termination of single-
employer plans.

‘group health plan’ has the meaning given Sec. 11005.
such term in section 162(iX3) of the Inter- -
nal Revenue Code of 1954.

“(2) COVERED EMPLOYEE.—The term ‘cov-
ered employee’ means an individual who is Sec. 11007.
(or was) provided coversge under & group
health pian by virtue of the individual's em-
ployment or previous employment. with an
employer.

“(3) QUALIF1IED BINEFICIARY.—

Sec. 110086.
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TO: All NAIC Members e,
ATTENTION: Department Personnel Interested in COBRA Amendments

FROM: Sandra L. Gilfillan, CLU
General Counsel

RE: Requirements for Continuing Health Insurance Coverage Under the Consolidated
Omnibus Budget Reconciliation Act of 1985 (COBRA)

We have received numerous questions in this office regarding the recent amendments to COBRA
dealing with continuation of group health coverages. This memorandum describes provisions of
COBRA and problems that have been identified by regulatory or industry sources relating to the
amendments. Definitive answers to many of these questions are not available and may require
further administrative interpretation or legislative amendment, but this summary may be helpful
in illustrating concerns. This writer does not warrant that the industry “interpretive problems”
are necessarily of merit but only that the questions have been raised.

1. Covered Individuals

COBRA applies to private employers of 20 or more, state and local government and
governmental subdivisions subject to the Fair Labor Standards Act and with 20 or more
employees, and employee welfare benefit plans of 20 or more employees.

Comments

State law will continue to apply to employers with less than 20 employees. Additional
guestions have been raised about METs and associations of employers to whom a group
policy is issued —— does the 20 or more requirement apply to each employer member or to
the entire MET or association?

Previous employers are required to provide continuation but previous is not defined in the
act. The industry has suggested the following situation could occur: The employee and
spouse are divorced but no notice is given by the spouse (beneficiary) to the plan
administrator and therefore no notice of the spouses right to continue is given. The
employee subsequently terminiates and the administrator notifies the employee of his/her
continuation rights and the employee continues for eighteen months. Years later the
spouse notifies the plan administrator of the divorce, and the administrator must now
notify ex—-spouse/beneficiary of rights to continue for thirty-six months.

Duration of Continuation Coverage

The period of mandated continuation coverage is thirty-six months for (1) surviving
spouses and children of the deceased employees, (2) separated, divorced or medicare
ineligible spouses and children of current employees, and (3) children of current
employees who would lose coverage because of their age.



The period of mandated continuation of coverages is eighteen months per worker and their
dependents in case of loss of coverage through (1) reduction in work hours, (2) voluntary
quit, (3) lay-off for economic reasons and (4) discharge for misconduct other than gross
misconduct.

Comments

The industry perceives problems with stacking of benefits under this COBRA provision. For
example, the employee continues after a lay-off under the plan but dies in the seventeenth
month. The spouse then continues under the surviving spouse provision and during that
thirty-six month period a dependent child reaches limiting age and is therefore continued
for another thirty-six months period in his or her own right.

Termination of Coverage

The employer may terminate coverage prior to the expiration of a thirty-six month or eighteen
month period only upon (1) abolition of all health plans provided to any employee, (2) the
beneficiary’s failure to pay premium, or (3) beneficiary eligibility for another health plan upon
reemployment, remarriage or attainment of medicare eligibility.

Comments

Under some state laws, coverage may not be terminated during the first six months solely
because the employee obtains other group coverage; each state should research carefully
its own continuation provisions.

Additionally, the industry has raised questions about the failure to include a notification
requirement from the beneficiary to the employer as to when the event terminating the
continuation occurs. Additionally, there is some concern that continuation as to some
beneficiaries occurs when the individual becomes “covered” under another plan and some
believe "eligibility” is an easier trigger for administration.

Charge to Beneficiary

The employer may charge a premium for continuation coverage, which the beneficiary may pay
in monthly installments. To maintain continuity of coverage, the plan may require that a
oremium be paid for the period of coverage preceding the election to stay in the plan; this
premium must be paid within forty-five days after the election. The amount of the premium
may not exceed 102% of “the cost of the plan to similarly situated beneficiaries”. The portion of
plan cost paid the employer with respect to workers and their dependents may be included in
computation of the premium for continuation coverage. The premium must be calculated in
advance for twelve month periods.

Special rules apply to self-funded plans, which may base the premium on a “reasonable estimate
of the cost of providing (continuation) coverage for similarly situated beneficiaries” and is
determined on an actuarial basis.

Comments
In some states, the premium for the first six months period may be limited to 100% of the

regular premium and therefore would be a more restrictive requirement than the federal
law.



Questions that have been asked include does 102% of the premium mean a charge to a
beneficiary of up to 102% of the insurer premium charge to the employer? Another
question is what if the family unit premium rate was used in a group policy and a
dependent child continues - can the dependent be charged 102% of such family unit
premium? Additionally, there are no provisions as to whom the continuation premium is to
be paid and some health insurers believe the “continuee” should be required to pay the
employer or the plan administrator.

Effective Date of Law

The amendments are effective for plan years beginning on or after July 1, 1986. Plans which are
collectively bargained are not affected until January 1, 1987 or until expiration of the collective
bargaining agreement, whichever is later.

Problems of Federal/State Law Interpretation

Title X did not explicitly override state laws regarding continuation of coverage; therefore there
is confusion regarding employers and insurers obligations with state and federal laws. Some
industry sources are assuming that COBRA and state continuation and other related state laws
apply to insured employer plans. With respect to the duplicity of COBRA and state continuation
laws, some interpret the law to read that COBRA rights are triggered initially and then state
continuation laws would apply. This example has been citied: A surviving spouse continues
under a plan for thirty-six months (COBRA requirement) at which point the “plan terminates”.
Under some interpretations state law might be triggered which would allow the additional state
continuation period to run. | have reviewed the comments which have been circulated by the
trade associations, insurers and law firms regarding this act, and have found no definitive answer
to this question.

Some observers are convinced that the federal law preempts state law where the state
continuation provisions are less strigent than COBRA and they are convinced it was not the
intent of Congress nor would it be the intent of the states to add the state continuation
coverage provisions to the COBRA mandated provisions. However, other observers are as
strongly convinced that there is a possibility of stacking of federal and state provisions which
would result in great confusion in their opinion in the application of COBRA’s substative and
mechanical provisions with respect to periods of eligibility, notice, etc., as the employer/insurers
would be required to switch to the state requirements at the completion of COBRA’s mandated
continuation.

Another problem envisioned is that some state laws impose extensions of coverage
requirements on group policies in discontinuance and replacement situations. Since these state
requirements apply at the time the group policy would otherwise terminate, and COBRA applies
to the qualifying “event”, there is a possible conflict between the laws. COBRA continuation
obligations cease with the termination of the “plan” but not the “policy”. Further in such
replacement situations, the “plan” would not be terminated.

With respect to the dependent coverage, state law requires termination of group coverage as to
dependent children on attainment of limiting age whereas COBRA requires coverage in such
cases to continue. The question is posed if this is a conflict that must be addressed.
Additionally, the children of a husband and wife each of whom are covered as employees would
be eligible as beneficiaries under both plans -— which COBRA plan would continue or is duplicate
continuation coverage required?



The industry hopes to schedule a meeting with the Department of Treasury shortly to request a
question and answer interpretive ruling of the COBRA amendments. Additionally, the industry
has discussed the possibility of technical amendments to clarify certain of the provisions. |If

interpretive materials are received from the Department of Treasury, those will be provided to
you as soon as possible.



