
UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 

MICHAEL S. PIECIAK, in his official, ) 
capacity as COMMISSIONER OF THE ) 
VERMONT DEPARTMENT OF FINANCIAL ) 
REGULATION, solely as LIQUIDATOR OF ) 
GLOBAL HAWK INSURANCE COMPANY ) 
RISK RETENTION GROUP, ) 

Plaintiff )  Case No. 5:21-cv-273 
) 

v. ) 
) ORAL ARGUMENT REQUESTED 

CROWE LLP,  ) 
Defendant ) 

CROWE LLP’S MOTION TO DISMISS  
PLAINTIFF’S COMPLAINT AND INCORPORATED MEMORANDUM OF LAW 

Defendant Crowe LLP (“Crowe”) respectfully moves to dismiss with prejudice the 

Complaint of Plaintiff Michael S. Pieciak, in his official capacity as Commissioner of the Vermont 

Department of Financial Regulation (the “Department”), solely as Liquidator of Global Hawk 

Insurance Company Risk Retention Group (“Plaintiff”) pursuant to Fed. R. Civ. P. 12(b)(6).  

Crowe also incorporates its Memorandum of Law in Support of this Motion to Dismiss. 

Introduction 

All of the parties to this litigation agree that former officers and directors of Global Hawk 

Insurance Company Risk Retention Group (“Global Hawk”) perpetrated a fraud, and that both the 

Department and Crowe fell victim to it.  There is no dispute that Jasbir Thandi (“Thandi”), the 

former controlling officer of Global Hawk, forged documents and deliberately misrepresented 

Global Hawk’s financial condition to Crowe and to the Department for the specific purpose of 

concealing Global Hawk’s insolvency.  Indeed, Thandi’s fraud and misconduct, and the serious 
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extent to which the Department relied on Thandi and Global Hawk’s (mis)representations, are 

front and center in another complaint that Plaintiff has filed in this District.  (See Michael S. 

Pieciak, in his official capacity as Commissioner of the Vermont Department of Financial 

Regulation, solely as Liquidator of Global Hawk Insurance Company Risk Retention Group v. 

Thandi, et al., No. 2:20-cv-00173, dkt. 1 (Complaint), attached hereto as Exhibit A.)1

Plaintiff’s complaint against Crowe, however, attempts to rewrite history in an effort to 

hold Crowe responsible for Global Hawk’s collapse.  As part of this effort, Plaintiff seeks to hold 

Crowe to obligations far beyond the scope of its agreed-upon services, to charge Crowe with 

responsibility for harms indisputably caused by the fraudulent conduct of former Global Hawk 

insiders, to manufacture damages that are not legally cognizable, and to wholly ignore the terms 

of Crowe’s contract with Global Hawk.  Plaintiff’s claims fail. 

As a liquidator, Plaintiff steps into the shoes of Global Hawk.  As such, he is also subject 

to any defenses to Global Hawk’s claims.  One such defense is in pari delicto.  Plaintiff alleged 

that Thandi controlled Global Hawk and turned Global Hawk into an instrument of his fraud.  

Having made those claims, Plaintiff—standing in Global Hawk’s shoes—cannot simultaneously 

recover from Crowe for its failure to uncover the same fraud. 

Specifically, Plaintiff’s claims should be dismissed with prejudice for the following 

reasons. 

First, Plaintiff fails to adequately allege that Crowe breached any audit standard. 

Second, the doctrine of in pari delicto, which precludes a plaintiff from recovering against 

others for a wrong in which the plaintiff participated, or is deemed through imputation to have 

1 When considering a motion to dismiss, the Court can take judicial notice of a complaint 
and other court filings filed in related litigation.  See Grega v. Pettengill, 123 F. Supp. 3d 517, 
543 n.6 (D. Vt. 2015) (collecting cases). 
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participated, bars Plaintiff’s claims.  A court will not hear an audit client or its successor complain 

that its auditor negligently prepared its audit report where the audit client – through fraud and other 

intentional misconduct – deliberately impeded the auditor’s preparation of the report. 

Third, Plaintiff fails to adequately allege causation because, as a matter of law, Thandi’s 

fraud and misconduct constitute an intervening cause that breaks the alleged chain of causation 

between Crowe’s audit reports and any of the harm claimed by Plaintiff.   

Fourth, Plaintiff fails to adequately allege damages because his “deepening insolvency” 

theory of damages is not legally cognizable. 

Fifth, Plaintiff’s breach of contract claims (Counts VII–IX) in connection with Crowe’s 

contracts with Global Hawk are barred as a matter of law by Global Hawk’s prior material breaches 

of the same contracts. 

Finally, Counts I, IV, VII, and VIII are barred by provisions in Crowe’s contracts with 

Global Hawk, which limit the time within which claims may be brought and preclude claims for 

consequential damages.  

Summary of Allegations 

I. GLOBAL HAWK AND ITS AFFILIATES AND AGENTS. 

Global Hawk was a nonstock mutual insurance company.  (Compl. at ¶ 3.)  Jasbir Thandi 

was Global Hawk’s President, Director, and Treasurer.  (Ex. A at ¶ 5.)  In addition to his leadership 

positions at Global Hawk, Thandi owned and controlled American Freight Forwarders & 

Transportation, Inc. (“AFFT”), Global Hawk’s founding member.  (Id. at ¶ 29.)  

Global Century Insurance Brokers, Inc (“GCIB”) managed Global Hawk’s business, 

including the issuance of policies, the collection of premiums, and the management of Global 

Hawk’s bank and investment accounts.  (Id. at ¶¶ 6, 15, 17.)  GCIB also maintained Global Hawk’s 
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books and records, including its general ledger, booked all of Global Hawk’s bank transactions, 

and provided the information with which Global Hawk’s captive manager prepared Global Hawk’s 

financial statements.  (Id.)  Thandi owned and controlled GCIB.  (Id. at ¶ 6.)   

II. CROWE’S ENGAGEMENT AGREEMENTS WITH GLOBAL HAWK. 

In July 2015, Crowe began to provide audit services to Global Hawk pursuant to written 

Engagement Agreements, which provide: 

• Crowe will “plan and perform the audit in accordance with auditing standards 
generally accepted in the United States of America (GAAS).” 

• Crowe’s audit will have “inherent limitations” and will come with “an unavoidable 
risk that some material misstatements may not be detected . . . even though the audit 
is properly planned and performed in accordance with GAAS.” 

• Global Hawk is “responsible for the preparation and fair presentation of the 
financial statements in accordance with accounting principles generally accepted in 
the United States of America.” 

• Global Hawk is “responsible for the design, implementation and maintenance of 
internal control relevant to the preparation and fair presentation of financial 
statements that are free from material misstatement, whether due to error or fraud.” 

• Global Hawk is “responsible for providing to [Crowe], on a timely basis, all 
information of which management is aware that is relevant to the preparation and 
fair presentation of the financial statements, such as records, documentation, and 
other matters.” 

• Global Hawk is “responsible for informing [Crowe] of . . . their knowledge of any 
fraud or suspected fraud affecting the Company.” 

(Crowe’s 2016, 2017, and 2018 Engagement Agreements with Global Hawk at 1–2, attached as 

Group Exhibit B.) 

III. GLOBAL HAWK’S FRAUD. 

Plaintiff admits that Thandi and his co-conspirators defrauded the Department.  

Specifically, Plaintiff contends that Thandi and his co-conspirators participated in a years-long 
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scheme in which they fraudulently concealed Global Hawk transactions, falsely documented 

purported capital contributions and other deposits, prepared and provided false bank statements 

for recording on Global Hawk’s general ledger, prepared and provided false annual statements to 

the Department, and generally overstated Global Hawk’s assets to conceal its insolvency.  (See 

Ex. A at ¶¶ 1, 23, 28, 30–71.)  The Department relied on these representations made directly by 

Global Hawk to the Department in allowing Global Hawk to continue doing business.  (Id. at ¶ 74.) 

In June 2020, shortly after becoming aware that Global Hawk had materially overstated its 

assets, the Department sought and obtained an Order of Liquidation for Global Hawk in Vermont 

state court.  (Id. at ¶ 75.)  In October 2020, Plaintiff filed a complaint against Thandi—Global 

Hawk’s controlling President, Treasurer and Director—and others for violation of the Racketeer 

Influenced and Corrupt Organizations Act, fraud, and other misconduct.  (See generally id.) 

IV. PLAINTIFF’S CLAIMS AGAINST CROWE. 

Plaintiff alleges that Crowe negligently prepared Global Hawk’s audit reports and 

negligently misrepresented Global Hawk’s financial condition in 2016, 2017, and 2018.  (Compl. 

at Counts I–VI.)  Plaintiff alleges that, but for Crowe’s audit reports, the Department would have 

acted sooner to stop Global Hawk from continuing in business.  (Id. at ¶¶ 81, 86, 91, 98, 105, 112.)  

Finally, Plaintiff alleges that Crowe breached the Engagement Letters with Global Hawk by 

issuing its audit reports “without due professional care.”  (Id. at Counts VII–IX.) 

Argument 

I. LEGAL STANDARD AND APPLICABLE LAW. 

A complaint must set forth “a short and plain statement of the claim showing that the 

pleader is entitled to relief . . . .”  Fed. R. Civ. P. 8.  In order to survive a Rule 12(b)(6) motion to 

dismiss, a complaint must describe the claim in sufficient detail to “give the defendant fair notice 
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of what the claim is and the grounds upon which it rests.”  Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 555 (2007).  “Threadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice” to state a claim, and conclusory allegations “are not entitled 

to the assumption of truth.”  Ashcroft v. Iqbal, 556 U.S. 662, 679-80 (2009); CFGAdvance, LLC 

v. AgileCap, LLC, No. 2:20-cv-43, 2021 WL 2336908, at *3 (D. Vt. June 8, 2021).   

On a motion to dismiss, courts will “consider the allegations in the complaint and 

documents whose contents are alleged in the complaint and whose authenticity no party questions 

but which are not physically attached to the pleading.”  Mansfield Heliflight, Inc. v. Freestream 

Aircraft USA, Ltd., No. 2:16-cv-28, 2017 WL 3393819, at *3 (D. Vt. Aug. 4, 2017) (citing 35B 

C.J.S. Federal Civil Procedure § 856 (internal quotations and ellipsis omitted)).  “Courts may also 

properly consider matters of which judicial notice may be taken, or documents either in plaintiffs’ 

possession or of which plaintiffs had knowledge and relied on in bringing suit.”  Halebian v. Berv, 

644 F.3d 122, 130 n. 7 (2d Cir. 2011) (citing Chambers v. Time Warner, Inc., 282 F.3d 147, 153 

(2d Cir. 2002) (internal quotations omitted)).  Finally, courts are not “required to credit as true 

factual allegations that are contradicted by the documents on which they are based.”  CFGAdvance, 

2021 WL 2336908, at *3. 

The Engagement Agreements between Crowe and Global Hawk contain the following 

choice of law provision:  “This Agreement must be construed, governed, and interpreted under the 

laws of the State of Illinois, without regard for choice of law principles.”  (Group Ex. B at 4.)  

Therefore, Plaintiff’s breach of contract claims and issues requiring construction of the 

Engagement Letters are governed by Illinois law.  Costle v. Fremont Indem. Co., 839 F. Supp. 

265, 272 (D. Vt. 1993) (a liquidator is bound to the terms of the insolvent company’s pre-

insolvency contracts).  Other issues in this case are governed by Vermont law because Vermont 

Case 5:21-cv-00273-gwc   Document 11   Filed 01/07/22   Page 6 of 24



- 7 - 

has the most significant relationship to the facts alleged.  See Miller-Jenkins v. Miller-Jenkins, 912 

A.2d 951, 971 (Vt. 2006) (“We have adopted the ‘most significant relationship’ test of the 

Restatement (Second) of Conflict of Laws § 287 (1971) in determining choice-of-law questions.”).  

On issues governed by Vermont law where Vermont courts have not expressly decided the issues, 

Crowe cites to persuasive authority from other nearby jurisdictions. 

II. PLAINTIFF FAILS TO ALLEGE THAT CROWE BREACHED ANY AUDIT 
STANDARD. 

Crowe’s obligations were limited to auditing and reporting on Global Hawk’s financial 

statements in accordance with auditing standards generally accepted in the United States of 

America (“GAAS”).  (See Compl. at ¶¶ 115, 120, 125; Group Ex. B at 1.)  GAAS “are the accepted 

standards of practice for auditors.”  In re Sharp Int’l Corp., 278 B.R. 28, 33 (Bankr. E.D.N.Y. 

2002) (citing United States v. Arthur Young & Co., 465 U.S. 805, 811 (1984)).  Plaintiff does not 

and cannot adequately allege that Crowe violated GAAS. 

Plaintiff alleges that it was negligent for Crowe to confirm Global Hawk assets and capital 

contributions with statements provided to Crowe by Global Hawk and Quantbridge Capital LLC, 

Global Hawk’s investment advisor.  (Compl. at ¶¶ 33, 37–38, 46, 50–51, 56, 60–61, 66.)  These 

allegations ignore the requirements of GAAS.  GAAS requires an auditor to obtain confirmation 

from a party whom the auditor believes was knowledgeable about the assets.  Even crediting 

Plaintiff’s allegations, Crowe did exactly this when it received confirmation from its audit client’s 

investment advisor, Quanbridge.  GAAS does not require an auditor to confirm assets with the 

assets’ custodian.  AU-C § 505.A3.  

It is true that many of the documents provided to Crowe turned out to have been fraudulent.  

Plaintiff and the Department both fell victim to the same fraud.  Under GAAS, Crowe was entitled 

to use Global Hawk’s written representations as audit evidence.  See AU-C § 333.02-04; AU-C 
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§ 240.13.  GAAS recognizes that proper audit procedures “may be ineffective for detecting an 

intentional misstatement that involves, for example, collusion to falsify documentation that may 

cause the auditor to believe that audit evidence is valid when it is not.”  See AU-C § 200.A51.  

This is because, GAAS recognizes, “[t]he auditor is neither trained as, nor expected to be, an expert 

in the authentication of documents.”  Id. 

Plaintiff has made clear that Global Hawk, through “management fraud,” see AU-C § 

240.07, disrupted any effort to accurately assess its financial condition.  Crowe performed its audits 

amidst the very sort of “intentional misstatement” and “collusion to falsify documentation” that 

GAAS recognizes can render ineffective even a properly performed audit.  (See Compl. at ¶¶ 57, 

63, 67; Ex. A at ¶¶ 1, 23, 28, 30–71.)  Global Hawk’s fraud involved “carefully organized schemes 

designed to conceal it, such as forgery, deliberate failure to record transactions, [and] intentional 

misrepresentations being made to the auditor.”  AU-C § 240.06.  (See Ex. A at ¶¶ 23, 28, 30–71.)  

And the fraud was perpetrated through collusion involving Global Hawk’s President, Treasurer 

and director (Thandi) and Global Hawk’s manager (GCIB), who “manipulate[d] accounting 

records” and “present[ed] fraudulent financial information.”  See AU-C §§ 240.06, 240.07.  (See

Compl. at ¶¶ 57, 63, 67; Ex. A at ¶¶ 23, 28, 30–71.)  Thus, Plaintiff does not and cannot adequately 

allege Crowe’s breach of any audit standard, so Counts I–IX should be dismissed with prejudice. 

III. THE DOCTRINE OF IN PARI DELICTO BARS PLAINTIFF’S CLAIMS. 

A fundamental tenet of the law is that a party cannot benefit from its own wrongdoing.  

See  Shattuck v. Peck, 70 A.3d 922, 927 (Vt. 2013).  Here, Global Hawk should not benefit from 

the fraud that its controlling officer committed.  This fundamental tenet of the law applies to 

Plaintiff’s claims.  Plaintiff choose to assert Global Hawk’s claims against its auditor when it 
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stepped into Global Hawk’s shoes, so he is subject to the defenses that indisputably bar Global 

Hawk’s claims.   

A. Courts Routinely Find That The In Pari Delicto Doctrine Bars Auditor 
Negligence Claims Under The Circumstances Of This Case. 

Because Global Hawk committed the fraud, Plaintiff cannot pursue Global Hawk’s claims 

against Crowe. “The in pari delicto doctrine prevents a party from seeking to recover against others 

for a wrong in which the party participated or is deemed through ‘imputation’ to have participated.”  

In re ICP Strategic Income Fund, Ltd., 730 Fed. Appx. 78, 81 (2d Cir. 2018) (affirming dismissal 

on ground that the in pari delicto doctrine barred the plaintiff/liquidator’s claims); Shattuck, 70 

A.3d at 927 (“[U]nder in pari delicto doctrine, a party may not obtain equitable relief by proving 

inequitable conduct in which he participated.”) (quoting Est. of Bruner v. Bruner, 338 F.3d 1172, 

1178 (10th Cir. 2003)); In re First Connecticut Consulting Grp., Inc., No. MISC. 04-101, 2004 

WL 1676211, at *13 (Bankr. D. Vt. July 27, 2004) (“The equitable defense of in pari delicto,

which literally means ‘in equal fault,’ is rooted in the common-law notion that a plaintiff's recovery 

may be barred by his own wrongful conduct.”) (quoting Pinter v. Dahl, 486 U.S. 622, 632 (1988)). 

Where, as here, the audit client attempting to sue its auditor (whether directly or through a 

successor) deliberately lied to the auditor for the specific and fraudulent purpose of thwarting the 

very end for which the auditor was hired, application of the in pari delicto doctrine makes 

particularly good sense.  An audit client cannot complain that its auditor negligently prepared its 

audit report where the audit client—through fraud and other intentional misconduct—deliberately 

impeded the auditor’s preparation of the report.  See Kirschner v. KPMG LLP, 938 N.E.2d 941, 

950-54, 958–59 (N.Y. 2010) (applying in pari delicto to bar accountant malpractice claim); Off. 

Comm. of Unsecured Creditors v. R.F. Lafferty & Co., 267 F.3d 340, 360 (3d Cir. 2001) (same); 

CRC Litig. Tr. v. Marcum, LLP, 19 N.Y.S.3d 291, 293 (N.Y. App. Div. 2015) (same); Chaikovska 
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v. Ernst & Young, LLP, 913 N.Y.S.2d 449 (N.Y. App. Div. 2010) (same); In re Nat’l Century Fin. 

Enterprises, Inc., 783 F. Supp. 2d 1003, 1025 (S.D. Ohio 2011) (following Kirschner and finding 

that “[t]o allow the exception on these facts would swallow the in pari delicto rule by protecting 

primary wrongdoers at the expense of an alleged coconspirator who is plainly less at fault.”). 

The Court should impute Thandi’s fraud and misconduct to Global Hawk.  “Traditional 

agency principles play an important role in an in pari delicto analysis.” Kirschner, 938 N.E.2d at 

950.  Of “particular importance” is the principle that “the acts of agents, and the knowledge they 

acquire while acting within the scope of their authority are presumptively imputed to their 

principals.”  Id.; see also Mann v. Adventure Quest, Inc., 974 A.2d 607, 611 (Vt. 2009) (any notice 

or knowledge by an officer or agent of a corporation is imputed to the corporation itself). 

“When corporate officers carry out the everyday activities central to any company's 

operation and well-being—such as issuing financial statements, accessing capital markets, 

handling customer accounts, moving assets between corporate entities, and entering into 

contracts—their conduct falls within the scope of their corporate authority.”  Id. at 951; see also

Baena v. KPMG LLP, 453 F. 3d 1, 7 (1st Cir. 2006) (“The approval and oversight of [financial] 

statements is an ordinary function of management that is done on the company’s behalf, which is 

typically enough to attribute management’s actions to the company itself.”).  “[W]here conduct 

falls within the scope of the agents’ authority, everything they know or do is imputed to their 

principals.”  Kirschner, 938 N.E.2d at 951 (presumption that agents communicate information to 

their principals is “a legal presumption that governs in every case, except where the corporation is 

actually the agent’s intended victim”); see also Mann, 974 A.2d at 611. 

Here, Plaintiff admits that, at all relevant times: 

• Thandi was the President, Treasurer and a director of Global Hawk (Ex. A at ¶ 5); 
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• Thandi was the President and sole stockholder of, and controlled, AFFT, which was 
Global Hawk’s founding member (id. at ¶ 29);   

• GCIB “managed the business of Global Hawk,” and, among other things, GCIB 
“handled the issuance of policies and collection of premiums and managed all of 
Global Hawk’s bank and investment accounts,” “booked all bank transactions and 
had principal responsibility for maintaining Global Hawk’s general ledger,” and 
provided the information with which Global Hawk’s captive manager prepared 
Global Hawk’s financial statements (id. at ¶¶ 6, 15, 17); and 

• Thandi owned 100% of, and controlled, GCIB (id. at ¶ 6).   

Plaintiff also alleges that Thandi (through GCIB) provided Global Hawk’s captive manager 

with fraudulent, forged bank statements, and that Thandi signed false annual statements for 

submission to the Department.  (Id. at ¶¶ 18, 23.)  Plaintiff alleges that Thandi fraudulently and 

repeatedly overstated assets held by Global Hawk to conceal its insolvency.  (See id. at ¶¶ 33, 36, 

41, 71, 88.)  And Plaintiff claims that these fraudulent misrepresentations caused the Department 

to allow Global Hawk to continue doing business.  (Id. at ¶ 74.) 

As a matter of law, these misrepresentations, and the knowledge of their falsity, are 

imputed to Global Hawk.  See Mann, 974 A.2d at 611 (any notice or knowledge by an officer or 

agent of a corporation is imputed to the corporation itself); Kirschner, 938 N.E.2d at 950 (same).  

And the law will not permit Global Hawk, having forged documents for the specific purpose of 

fraudulently misrepresenting its financial condition, to sue Crowe for negligently misstating 

Global Hawk’s financial condition as a result.  Any such claim is barred by the in pari delicto

doctrine.  See Kirschner, 938 N.E.2d at 950 (“The justice of the in pari delicto rule is most obvious 

where a willful wrongdoer is suing someone who is alleged to be merely negligent.”).  

B. The Adverse Interest Exception Does Not Apply Here. 

Plaintiff may contend that Thandi’s knowledge and misconduct should not be imputed to 

Global Hawk under the adverse interest exception to the imputation doctrine, which provides that 

an agent’s knowledge generally is not imputed to the corporation when the agent’s interests are 
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adverse to the corporation.  See Mann, 974 A.2d at 612.  But Plaintiff’s own allegations establish 

that the adverse interest exception is inapplicable here.  “[F]or the adverse interest exception to 

apply, the agent must have totally abandoned his principal’s interests and be acting entirely for his 

own or another's purposes, not the corporation’s.”  Kirschner, 938 N.E.2d at 953 (internal 

quotations omitted) (emphasis in original).  Indeed, “[s]o long as the corporate wrongdoer’s 

fraudulent conduct enables the business to survive—to attract investors and customers and raise 

funds for corporate purposes—this test is not met.”  Id.   

In this case, the very aim of Thandi’s fraudulent concealment of Global Hawk’s financial 

condition was to allow Global Hawk to “continue in business.”  (See Ex. A at ¶¶ 1, 23, 74, 76.)  

See Seidman & Seidman v. Gee, 625 So.2d 1, 3 (Fla. Dist. Ct. App. 1992) (management’s 

fraudulent misrepresentation benefited corporation so as to preclude application of the adverse 

interest exception where the misrepresentation “was the prerequisite to the corporation’s approval 

to continue in business,” even if the misrepresentations caused “the ultimate financial demise” of 

the corporation).   

That the scheme benefited the individual fraudsters is immaterial.  See Kirschner, 938 

N.E.2d at 952 (“To allow a corporation to avoid the consequences of corporate acts simply because 

an employee performed them with his personal profit in mind would enable the corporation to 

disclaim, at its convenience, virtually every act its officers undertake.”); Baena, 453 F.3d at 7 (“A 

fraud by top management to overstate earnings, and so facilitate stock sales or acquisitions, is not 

in the long-term interest of the company; but, like price-fixing, it profits the company in the first 

instance, [and it does not] matter that the implicated managers also may have seen benefits to 

themselves – that alone does not make their interests adverse.”); F.D.I.C. v. Shrader & York, 991 

F.2d 216, 223 (5th Cir. 1993) (“knowledge is imputed in a case of ‘joint’ interests even though the 
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agent’s primary interest is inimical to that of the principal”) (citing 3 Fletcher Cyclopedia 

Corporations § 822 at 126 (perm. ed.)) (Texas law); Seidman, 625 So.2d at 3 (reversing denial of 

motion to dismiss and finding that adverse interest exception does not apply where misconduct of 

management causes even “short-term” benefit to corporation, such as the short-term benefit 

created where “directors of the corporation fraudulently gave an inflated account of the company’s 

assets”) (Florida law). 

Indeed, as Seidman persuasively put it: 

Where it is shown, without dispute, that a corporate officer’s fraud intended to and 
did benefit the corporation, to the detriment of outsiders, the fraud is imputed to the 
corporation and is an absolute defense to the corporation’s action against its 
accounting firm for negligent failure to discover the fraud.  This holding follows 
the equitable principle that where a prejudicial situation results from a wrongful act 
of a third person, the decision must be against the party whose conduct made 
possible the wrongful act, unless the act of the third person is fraudulent.  

Seidman, 635 So.2d at 3 (citing Gables Racing Ass’n, Inc. v. Persky, 6 So.2d 257, 263–64 (1941)); 

accord Beck v. Deloitte & Touche, 144 F.3d 732, 736 (11th Cir.1998); Shrader & York, 991 F.2d 

at 223; Baena, 453 F.3d at 7; Kirschner, 938 N.E.2d at 952. 

C. Even If The Adverse Interest Exception Were Otherwise Applicable, Thandi’s 
Fraud And Misconduct Are Still Imputed To Global Hawk Under The Sole Actor 
Rule. 

Under the sole actor rule, where “management exercises . . . total control over the type of 

transactions involved in the particular fraudulent activity at issue,” management’s knowledge will 

be imputed to the corporation even if its interests are adverse to the corporation.  Breeden v. 

Kirkpatrick & Lochart, LLP, 268 B.R. 704, 710 (S.D.N.Y. 2001), aff’d, In re Bennett Funding 

Grp., Inc., 336 F.3d 94 (2d Cir. 2003); see also Mann, 974 A.2d at 612.  Here, Thandi owned and 

controlled AFFT, Global Hawk’s founding and controlling member, Thandi owned and controlled 

GCIB, Global Hawk’s manager, and Thandi was Global Hawk’s President, Treasurer and director.  

(See Ex. A at ¶¶ 5–6, 15, 17, 29.)  Importantly, Global Hawk delegated to GCIB (owned and 
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controlled by Thandi) the responsibilities to “manage all of Global Hawk’s bank and investment 

accounts,” “book all bank transactions,” “maintain Global Hawk’s general ledger,” and provide 

the information to prepare “Global Hawk’s financial statements.”  (See id. at ¶¶ 6, 15, 17.) 

Having so delegated to management authority over the particular “portion of its business” 

involved in the fraudulent activity at issue, the adverse interest exception—even if otherwise 

applicable—does not prevent imputation of management’s misconduct to Global Hawk.  See 

Breeden, 268 B.R. at 710 (imputing management’s misconduct to debtor corporation, and in turn 

the bankruptcy trustee, under sole actor exception because corporation delegated relevant authority 

to management); Baena, 453 F.3d at 7 (“The approval and oversight of [financial] statements is an 

ordinary function of management that is done on the company's behalf, which is typically enough 

to attribute management’s actions to the company itself.”). 

Plaintiff’s bare “independent director” allegations do nothing to prevent the imputation of 

management’s misconduct to Global Hawk.  The allegations, which refer only to unnamed 

“independent directors,” do not establish that any independent director possessed any authority at 

all over the portions of Global Hawk’s business implicated by its fraud.  (See Compl. at ¶¶ 69, 71 

(referring to independent directors, but alleging only action that could have been taken by the 

Department).)  That is insufficient to avoid imputation of management’s wrongdoing to Global 

Hawk.  See Breeden, 268 B.R. at 710 (the mere “presence of any innocent officer, director or 

shareholder [does not] avoid the imputation of fraudulent acts by management to the corporation”) 

(emphasis in original).  Indeed, according to Plaintiff, it was Thandi, not the independent directors, 

that possessed the relevant control.  (See Ex. A at ¶ 62 (Thandi, not the independent directors, 

controlled the accounts and statements that were part of the fraudulent scheme and was Global 

Hawk’s “authorized signatory on the accounts”).)  In short, even if the adverse interest exception 
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were otherwise found to apply here (and it does not), Thandi’s fraud and misconduct still are 

imputed to Global Hawk under the sole actor rule. 

D. In Pari Delicto Applies To Plaintiff As Global Hawk’s Successor. 

Moreover, the fact that, given Global Hawk’s demise, its successor (the Liquidator) is 

bringing these claims does nothing to change this analysis.  To the contrary, the in pari delicto

doctrine “applies to successors in interest of wrongdoers, including bankruptcy trustees and foreign 

liquidators.”  ICP Strategic Income, 730 Fed. Appx. at 82; see also F.D.I.C. v. Ernst & Young, 967 

F.2d 166, 170 (5th Cir. 1992) (imputing to FDIC receiver knowledge and fraudulent conduct of 

defunct bank’s agent, which had been imputed to the bank); cf. Costle, 839 F. Supp. at 272 

(liquidator “stands in the shoes” of the insolvent company). 

Plaintiff is not suing on his own behalf, but “solely” in his capacity as Global Hawk’s 

liquidator.  (Compl. at ¶ 1.)  He makes no claim that Crowe breached any obligation to him 

(whether professional or contractual), nor could he.  To the contrary, the entire basis for Plaintiff’s 

complaint is Crowe’s obligation to Global Hawk—an undertaking wherein there is no dispute that 

Crowe’s good faith efforts to assess and accurately report on Global Hawk’s financial condition 

were met at every turn with Global Hawk’s deliberate falsehoods, fraud and other misconduct, all 

for the specific purpose of thwarting Crowe’s efforts to do its work.  The circumstances under 

which Crowe endeavored to perform its services, and the manifest inequities inherent in permitting 

a recovery for purported claims against Crowe in the face of its client’s egregious and deliberate 

misconduct, do not change in any respect simply because a successor entity is now trying to 

leverage the same claims on Global Hawk’s behalf.   

At bottom, the mere transfer of ownership of Global Hawk’s purported claims from Global 

Hawk to Plaintiff, its liquidator/successor, does not remove the taint of Global Hawk’s fraud.  See 

Costle, 839 F. Supp. at 272 (liquidator “stands in the shoes” of the insolvent company); ICP 
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Strategic Income, 730 Fed. Appx. at 81 (affirming dismissal of liquidator’s claims based on the in 

pari delicto doctrine, where the wrongdoing of a fund’s manager and director was imputed to the 

fund, and the liquidators were successors to the fund’s interests); see also Lafferty, 267 F.3d at 360 

(affirming dismissal of complaint of Committee of Creditors suing on behalf of debtor corporations 

based on the in pari delicto doctrine, where wrongdoing of certain shareholders was imputed to 

debtor corporations, and Committee stood in the shoes of the corporations); Picard v. HSBC Bank 

PLC, 454 B.R. 25, 37 (S.D.N.Y. 2011) (affirming dismissal of complaint of trustee suing on behalf 

of firm based on the in pari delicto doctrine, where the wrongdoing of the firm’s principal was 

imputed the firm, and the trustee was successor to the firm’s interests), aff’d, In re Bernard L. 

Madoff Inv. Sec. LLC, 721 F.3d 54 (2d Cir. 2013); Nisselson v. Lernout, 469 F.3d 143, 153 (1st 

Cir. 2006) (“[T]here is no ‘innocent successor’ exception available to a bankruptcy trustee in a 

case in which the defendant successfully could have mounted an in pari delicto defense against the 

debtor.”).  For all these reasons, Plaintiff’s claims against Crowe are barred as a matter of law. 

IV. COUNTS I-IX FAIL TO ADEQUATELY ALLEGE CAUSATION. 

Plaintiff’s claims also fail because, as a matter of law, Thandi’s egregious misconduct 

constitutes an “efficient, intervening cause” that broke the chain of causation between Crowe’s 

audits and the harm claimed here.  See Est. of Sumner v. Dep’t of Soc. & Rehab. Servs., 649 A.2d 

1034, 1036 (Vt. 1994). 

Thandi forged documents and deliberately misrepresented Global Hawk’s financial 

condition as part of a fraudulent scheme.  (See generally Ex. A (alleging, among other things, 

violations of the Racketeer Influenced and Corrupt Organizations Act against Thandi and others).)  

There is no dispute that this misconduct caused the harm about which Plaintiff complains.  (Id. at 

¶ 74, 85–104.)  This misconduct constitutes an intervening cause that breaks the alleged chain of 
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causation between Crowe’s audit reports and the harm claimed by Plaintiff because Crowe had no 

“duty to anticipate” the misconduct.  See Paton v. Sawyer, 370 A.2d 215, 217 (Vt. 1976); see also 

Sutter v. Hilton Garden Inns Management LLC, No. 17-11831-G, 2017 WL 9249662, at *1 (11th 

Cir. Dec. 29, 2017) (affirming dismissal because plaintiff’s criminality was an intervening cause 

that eliminated the causal connection between the defendant’s conduct and the alleged harm).  An 

auditor is not required to anticipate that management is engaging in fraud and forging documents.  

See AU-C 240.13 (“Unless the auditor has reason to believe the contrary, the auditor may accept 

records and documents as genuine.”).   

Moreover, Crowe’s audit engagement terms expressly provided that Crowe was entitled to 

rely, and would rely, on representations by Global Hawk, and they required Global Hawk’s 

management to warrant the accuracy of all material information it provided to Crowe.  (See Group 

Ex. B at 2.)  And not only did Thandi engage in a fraudulent scheme generally, but he specifically 

and deliberately forged documents for the purpose of misrepresenting Global Hawk’s financial 

condition.  (See Ex. A. at ¶¶ 33, 36, 41, 71, 88.)  Plaintiff does not and cannot allege any obligation 

on Crowe’s part to anticipate Thandi’s egregious misconduct, nor can Plaintiff dispute that the 

harm he now seeks to vindicate was caused by Thandi’s fraud.  As a matter of law, Thandi’s actions 

therefore constitute an intervening cause that breaks the purported chain of causation between 

Crowe’s audit reports and the harm claimed in Counts I–IX.  Indeed, to hold Crowe liable in this 

case “would make it an insurer against conditions that are outside of its control.”  Maxwell v. 

KPMG, LLP, No. 03 C 3524, 2007 WL 2091184, at *6 (N.D. Ill. July 19, 2007). 

V. COUNTS I–IX FAIL TO ALLEGE COGNIZABLE DAMAGES. 

Next, Plaintiff alleges that Crowe’s audit reports harmed Global Hawk because they 

delayed the Department’s intervention to prevent Global Hawk from continuing to do business, 
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which “deepened” Global Hawk’s insolvency.  (See Compl. at ¶¶ 82, 87, 92, 99, 106, 113.)  These 

allegations fail to plead legally cognizable damages. 

Nothing about prolonging a corporation’s life, even past the point of insolvency, and 

forestalling liquidation is inherently harmful to the corporation.  Indeed, “Chapter 11 is based on 

the accepted notion that a business is worth more to everyone alive than dead,” and delaying 

bankruptcy is generally preferable from the point of view of the debtor.  In re Global Service 

Group, LLC, 316 B.R. 451, 460-61 (Bankr. S.D.N.Y. 2004) (trustee/plaintiff “wrongly assumes 

that prolonging the life of an insolvent corporation that continues to incur debt, without more, 

states a claim for relief”).  Specifically, the mere “deepening of a firm’s insolvency is not an 

independent form of corporate damage,” In re CitX Corp., Inc., 448 F. 3d 672, 678 (3rd Cir. 2006), 

and, as set forth in Part IV above, to the extent Global Hawk was otherwise harmed by “operating 

losses” and “misappropriations,” (Compl. at ¶¶ 82, 87, 92, 99, 106, 113), those harms were not 

proximately caused by Crowe’s audits. 

Plaintiff essentially contends that forestalling the Department’s intervention allowed 

Global Hawk to continue to “exist long enough” to suffer harm in the form of its management’s 

misappropriation of funds and incurrence of operating losses, both of which deepened its 

insolvency.  See CitX, 448 F. 3d at 677–78.  “But that looks at the issue through hindsight bias.”  

Id. at 678.  Delaying the Department’s intervention, without more, was “hardly harmful to [Global 

Hawk].”  Id.  “Its management surely misused the opportunity, [which] was unfortunate.”  Id.  But 

Global Hawk “could have instead used the opportunity to turn the company around and transform 

it into a profitable business.”  Id.  It “did not, and therein lies the harm to [Global Hawk].”  Id. 

(emphasis added). 
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Plaintiff identifies cognizable harm to Global Hawk caused by Thandi’s misconduct (see

Ex. A at ¶¶ 18, 23, 33, 36, 41, 71, 74, 88), but there is no contention that Crowe caused Thandi to 

perpetrate his fraud.  Critically, there is no legally cognizable claim of damage to Global Hawk 

caused by Crowe.  Because deepening insolvency is not a cognizable theory of damages, Plaintiff’s 

claims should be dismissed at the pleading stage.  See In re Troll Communications, LLC, 385 B.R. 

110, 122 (Bankr. D. Del. 2008) (granting dismissal because, among other reasons, deepening 

insolvency is not a valid theory of damages); Global Service Group, 316 B.R. 451, 460–61 

(granting dismissal of a claim based on deepening insolvency against an auditor because it 

“wrongly assumes that prolonging the life of an insolvent corporation that continues to incur debt, 

without more, states a claim for relief”); Coroles v. Sabey, 79 P.3d 974, 983 (Utah Ct. App. 2003) 

(granting dismissal of claims because, among other reasons, deepening insolvency is not a valid 

theory of damages and reasoning that “[a]lthough deepening insolvency might harm a 

corporation's shareholders, it does not, without more, harm the corporation itself”). 

VI. COUNTS VII–IX ARE BARRED BY GLOBAL HAWK’S PRIOR MATERIAL 
BREACH. 

In Counts VII–IX, Plaintiff alleges that Crowe breached its Engagement Agreements with 

Global Hawk.  Plaintiff’s rights under the Engagement Agreements extend no further than Global 

Hawk’s, however, and any claim to enforce the Engagement Agreements by Plaintiff is therefore 

barred by Global Hawk’s prior material breach. 

Someone “seeking to enforce [a] contract has the burden of proving that he has 

substantially complied with all the material terms of the agreement.”  Goldstein v. Lustig, 154 Ill. 
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App. 3d 595, 599 (Ill. App. Ct. 1987).2  Specifically, “[a] party who materially breaches a contract 

cannot take advantage of the terms of the contract which benefit him, nor can he recover damages 

from the other party to the contract.”  Id.; see also James v. Lifeline Mobile Medics, 341 Ill. App. 

3d 451, 455 (Ill. App. Ct. 2003). 

Whether a party committed a prior material breach may be decided as a matter of law 

“where the inferences are certain.”  Merrill Lynch & Co. Inc. v. Allegheny Energy, Inc., 500 F.3d 

171, 186 (2d Cir. 2007).  Plaintiff does not attempt to allege that Global Hawk complied with the 

material terms of the Engagement Letters.  Nor can he.  To the contrary, Plaintiff admits—and 

Crowe agrees—that Global Hawk deliberately breached virtually every obligation it had under the 

Engagement Agreements, including its responsibility for: 

• “the preparation and fair presentation of the financial statements in accordance with 
accounting principles generally accepted in the United States of America;” 

• “the design, implementation and maintenance of internal control relevant to the 
preparation and fair presentation of financial statements that are free from material 
misstatement, whether due to error or fraud;” 

• “providing to [Crowe], on a timely basis, all information of which management is 
aware that is relevant to the preparation and fair presentation of the financial 
statements, such as records, documentation, and other matters;” and 

• “informing [Crowe] of…their knowledge of any fraud or suspected fraud affecting 
the Company.” 

(Group Ex. B at 1–2; Ex. A at ¶¶ 33, 36, 41, 71, 88.) 

These admissions make clear that Global Hawk committed numerous material breaches.  

Consequently, neither Global Hawk nor Plaintiff (as Global Hawk’s successor) can bring any 

2 As set forth below, Illinois law governs Plaintiff’s breach of contract claims.  (Infra at 
Part VII.)   
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claim to enforce the contracts with Crowe.  Plaintiff’s breach of contract claims (Counts VII–IX) 

must be dismissed. 

VII. COUNT VII IS TIME-BARRED. 

Count VII is time-barred pursuant to the 2016 Engagement Agreement.  Because Plaintiff 

seeks to enforce Global Hawk’s rights under the Engagement Agreements, he is bound by the 

terms of the Engagement Agreements.  See Costle, 839 F. Supp. at 272 (“[I]f a liquidator seeks to 

enforce an insolvent company’s rights under a contract, she must also suffer that company’s 

contractual liabilities.”).  One such term provides that “[i]n no event will any action against Crowe, 

arising from or relating to this engagement letter or the Services provided by Crowe relating to 

this engagement, be brought after the earlier of 1) two (2) years after the date on which occurred 

the act or omission alleged to have been the cause of the injury alleged; or 2) the expiration of the 

applicable statute of limitations.”  (Group Ex. B at 8 (emphasis added).)  The Engagement 

Agreements must be “construed, governed, and interpreted under the laws of the State of Illinois, 

without regard for choice of law principles.”  (Id. at 4.)  Vermont courts enforce contractual choice-

of-law provisions.  See Stamp Tech, Inc. ex rel. Blair v. Ludall/Thermal Acoustical, Inc., 987 A.2d 

292, 298 (Vt. 2009) (“[I]t is well-settled that it would be contrary to the justified expectations of 

the parties for a court to interpret their agreement by the laws of any jurisdiction other than that 

specified in the contract.”).     

Under Illinois law, the contractual limitations period provided for in the Engagement 

Agreement is fully enforceable, see, e.g., Country Preferred Ins. Co. v. Whitehead, 979 N.E.2d 35, 

43 (Ill. 2012), and the applicable limitations period is therefore two years after the date of “the act 

or omission alleged to have been the cause of the injury alleged.”  (Group Ex. B at 8.)  While 

Plaintiff filed the original complaint on October 26, 2021, the parties signed a Confidentiality and 
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Tolling Agreement that tolled the running of statute of limitations effective December 1, 2020.  

Thus, the critical date is two years before December 1, 2020, which is December 1, 2018.  

Here, Plaintiff brings claims based on Crowe’s audit of Global Hawk for the years 2016, 

2017, and 2018.  Those audit reports were issued on June 30, 2017, June 29, 2018, and June 28, 

2019 respectively.  (Compl. at ¶¶ 10, 11, 12.)  Because Crowe’s 2016 audit report was issued 

before the critical date of December 2, 2018, Plaintiff’s breach of contract claim in connection 

with the 2016 audit (Count VII) is time-barred and should be dismissed.3

VIII. COUNTS I, IV, AND VII ARE BARRED AS SEEKING SOLELY CONSEQUENTIAL 
DAMAGES. 

Finally, the 2016 Engagement Agreement precludes the recovery of consequential 

damages (as opposed to direct damages) sought by Plaintiff.  (Group Ex. B (2016 Engagement 

Letter – Crowe Engagement Terms) at 3.)  It states that “[a]ny liability of Crowe will not include 

any special, consequential, incidental, punitive, or exemplary damages or loss nor any lost profits, 

goodwill, savings, or business opportunity, even if Crowe had reason to know of the possibility of 

such damages.”  (Id.)  While direct damages “refer to those which the party lost from the contract 

itself—in other words, the benefit of the bargain[,]” Penncro Assocs., Inc. v. Sprint Spectrum, L.P., 

499 F.3d 1151, 1156 (10th Cir. 2007), consequential damages are “losses or injuries that do not 

flow directly and immediately from a party’s wrongful act but rather result indirectly from the 

act.”  Westlake Fin. Grp., Inc. v. CDH-Delnor Health Sys., 25 N.E.3d 1166, 1174 (Ill. App. Ct. 

2015); DP Serv., Inc. v. AM Int’l, 508 F. Supp. 162, 167 (N.D. Ill. 1981) (consequential damages 

3 Although Plaintiff’s breach of contract claim in connection with the 2017 audit (Count 
VIII) also falls outside the contractual limitations period, it appears that the tolling provided for 
in Global Hawk’s Order of Liquidation preserves that claim.  See 8 V.S.A. § 7063. 
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are damages that result from “the concurrence of some other event attributable to some origin or 

cause”). 

Here, Plaintiff seeks solely consequential damages.  Plaintiff is not suing to recover the 

value of Crowe’s services.  Plaintiff’s damages theory posits that: (1) as a consequence of Crowe’s 

alleged negligence and breach of contract, the Department’s intervention to cause Global Hawk to 

cease doing business was delayed; (2) as a consequence of this delay, Global Hawk continued in 

business past the point of insolvency; and finally, (3) as a consequence of Global Hawk continuing 

in business, Thandi and his co-conspirators caused damage to Global Hawk and its policyholders.  

It is self-evident that these are not direct damages allegedly attributable to Plaintiff’s purported 

claims against Crowe.  To the contrary, Plaintiff’s damages are (startlingly attenuated) purported 

consequential damages.  Plaintiff’s recovery of such purported damages is barred by the plain and 

unambiguous terms of the 2016 Engagement Agreement.  See Lefebvre Intergraphics, Inc. v. 

Sanden Mach. Ltd., 946 F. Supp. 1358, 1370–73 (N.D. Ill. 1996) (granting motion to dismiss 

consequential damages with respect to all claims based on the contract’s waiver of consequential 

damages).  For this additional reason, Counts I, IV, and VII should be dismissed. 
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Conclusion 

For all the foregoing reasons, Crowe respectfully requests that the Court dismiss Plaintiff’s 

complaint in its entirety and with prejudice pursuant to Fed. R. Civ. P. 12(b)(6). 

Dated:  Burlington, Vermont 
January 7, 2022 

 /s/ Matthew B. Byrne
Matthew B. Byrne, Esq. 
Gravel & Shea PC 
76 St. Paul Street, 7th Floor, P.O. Box 369 
Burlington, VT  05402-0369 
(802) 658-0220 
mbyrne@gravelshea.com 

and 

Caesar A. Tabet, Esq., pro hac vice
John M. Fitzgerald, Esq., pro hac vice
Jordan E. Wilkow, Esq., pro hac vice  
Jonathan S. Kim, Esq., pro hac vice
TABET DIVITO & ROTHSTEIN LLC 
209 S. LaSalle St., 7th Floor 
Chicago, IL  60604 
(312) 762-9450 
ctabet@tdrlawfirm.com 
jfitzgerald@tdrlawfirm.com  
jwilkow@tdrlawfirm.com 
jkim@tdrlawfirm.com 

For Defendant 
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